SECOND AMENDMENT TO LEASE

SECOND AMENDMENT TO LEASE (this “Amendment™) dated as of July 11, 2006,
between BATIERY PARK CITY AUTHORITY d/b/a HUGH L. CAREY BATTERY PARK
CITY AUTHORITY, having an office at One World Financial Center, New York, New York
10281, as landiord (“Landlord”), and SITE 16/17 DEVELOPMENT LLC, having an office at c/o
Sheldrake Organization, Inc., 708 Third Avenue, 35t Floor, New York, New York 10017, as

tenant (“Tenant™),
WHEREAS:

(a)  Landlord and Tenant are parties to that certain lease (the “Original Lease™), dated
as of March 31, 2005, as amended by that certain First Amendment to Lease, dated as of August
30, 2005 (the “First Amendment; the Original Lease as amended by the First Amendment is
hereinafter referred to as the “Lease™), covering Site 16/17 at Battery Park City (the “Premises™);

(b}  Tenant desires that in addition to the Premises, Landlord lease to Tenant that
certain subsutface area that is identified as Vault “F” on Exhibit 1 and made a part hereof (the
“Leased Subsurface Vault”);

(¢)  Landloid and Tenant acknowledge and agree that the vauits identified as Vaults
“B-1" and “G-1” on Exhibit 2 and made a part hereof were leased to Tenant under the Original
Lease and constitute part of the Premises;

{d) Tenant desires that Landlord license to Tenant the use of those certain subsurface
areas that are identified as Vaults “A,” “C,” “D” and *“E” on Exhibit I, Vaults “B-2,” and “G-2”
on Exhibit 2 and the “Geothermal Well Atea” on Exhibit 2 and made a part hereof (collectively,
the “Licensed Subsurface Vaulis”; the Licensed Subsutface Vaults and the Leased Subsurface
Vault are hereinafter sometimes referred to collectively as the “Subsurface Vaults™);

(e) Tenant desires to substitute the cellar levels of Vaults “(3-1” and “G-2” for the
Non-profit Space designated for use in the Design Guidelines by the Battery Park City Parks
Conservancy pursuant to Section 11.02(F) of the Original Lease;

49 Tenant desires that Landlord restrict futuwre development and construction on the
area above a porfion of the surface of the Leased Subsurface Vault; and

(g) Landlord is willing to accommodate Tenant in the manner and upon the terms,
covenants and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of Ten ($10) Dollars and other good and valuable
congsideration, the receipt of which is bereby acknowledged, Landlord and T'enant hereby agree

as follows:

i. Defined Terms. Terms used but not otherwise defined in this Amendment that are
defined in the Lease shall have the same meanings herein as are ascribed to them in the Lease.
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2. Leased Subsurface Vault The Leased Subsurface Vault is hereby demised to
Tenant to be used and occupied as an underground parking garage (and for no other purpose
without the prior written consent of Landlord which can be withheld in its sole discretion)
subject to the limitations set forth in Section 6 hereof and all of the restrictions set forth in the
Lease including, without limitation, Sections 23.02 and 23.05 thereof, and shall, from and after
the date hereof, be and be deemed to be included in and comprise a part of the Premises upon all
of the terms and conditions set forth in the Lease (as amended hereby and subject to the
restrictions herein that affect the Leased Subsurface Vault), and all references in the Lease to the
Premises shall be deemed modified by this Amendment to include the Leased Subsurface Vault,
Tenant acknowledges and agrees that the demise of the Leased Subsurface Vault is expressly
limited to the area described on Exhibit 1 and does not include any portion of any property
owned by Landlord or any other party that is not expressly included therein, including, without
limitation, the entire area (whether subsurface, at or above grade) above the upper limiting plane
of the Leased Subsurface Vault and the entire area below the lower limiting plane of the Leased
Subsusface Vault and Tenant has no right, estate or interest therein or with respect thereto, but
Landlord acknowledges that fulure development and construction on the area above a portion of
the surface of the Leased Subsurface Vault shall be restricted as set forth in clause (i) of Section
4 hereof. The depth of the npper limiting plane of the Leased Subsurface Vault shall be as
depicted on Exhibit 3 and made a part hereof. Tenant hereby acknowledges and agrees that: (a)
Landlord has delivered to Tenant vacant possession of the Leased Subsurface Vault on or prior
to the date hereof; (b) Tenant is fully familiar with the Leased Subsurface Vault and the physical
condition thereof; {¢) Tenant is accepting the Leased Subsurface Vault in its existing condition
and state of repair, and that no representations, statements or warranties, express ot implied, have
been made by or on behalf of Landlord in respect of the Leased Subsurface Vault, the physical
condition thereof, the zoning or other Requirements applicable thereto, or otherwise; (d) Tenant
has not relied on any representations, statements or warranties by Landlord or any third party in
entering into this Amendment or accepting possession of the Leased Subsurface Vault; and (e)
Landlord shall not in any event or under any circumstances whatsocver be liable for any latent or
patent defects in the Leased Subsurface Vault.

3. Licensed Subsurface Vaults. Landlord hereby prants to Tenant a revocable
license (the “License™) to use and occupy the Licensed Subsurface Vaults for the following
pwposes {and for no other purpose without the prior wiitten consent of Landlord which can be
withheld in its sole discretion): (v) Vaults “A”, “D” and “E” solely as an underground parking
garage; (w) Vault “B-2” solely as an office and a workshop for the superintendent of the
Building; (x} Vault “C” solely as a bicycle storage room and/or a storage room (a
“Miscellaneous Storage Rootn™) for residents of the Building to store their belongings, in either
case, for use solely by (and without chargé to) residents of the Building; {y) (I) the cellar level of
Vault “G-2" solely as the Battery Park City Parks Conservancy Space (as hereinafter defined)
subject to the limitations set forth in Section 6 hereof; and (II) the subcellar level of Vault “G-2”
solely as an underground parking garage; and (z) the “Geothermal Well Area™ solely to install,
use and maintain a geothermal well and any accessory, piping and other equipment necessary for
the proper functioning thereof, in each case all of the 1estrictions set forth in the Lease including,
without limitation, Sections 23.02 and 23.05 thereof and only afier Tenant constructs the same
subject to and upon all of the terms, covenants, conditions and provisions hereinafter set forth.
The Licensed Subsurface Vaults are not demised hereby or by the Lease and Tenant hercby
acknowledges and agrees that: {a) Tenant shall have no right, estate or interest with respect to the
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Licensed Subsurface Vaults other than the License expressly granted to Tenant pursuant to this
Section 3; (b) the licensing of the Licensed Subsurface Vaults is expressly limited to the area
described on Exhibits 1 and 2 and such privilege does not extend to any portion of any property
owned by Landlord or any third party that is not expressly included therein, including, without
limitation, any portion of the area (whether subsurface, at or above grade) above the upper
limiting plane of the Licensed Subsurface Vaults oz, except for the use of the “Geothermal Well
Area” in accordance with the terms hereof, the entire area below the lower limiting plane of the
Licensed Subsurface Vaults; (¢) the Licensed Subsuiface Vaults are located in land that has been
mapped as a street (the “Street”) pursuant to the Mapping Agreement described in item 10 of
Exhibit B to the Original Lease (the “Mapping Apreement™); (d) Landlord and New York City
shal! have the tight to amend and modify the Mapping Agreement from time to time in their sole
discretion; (¢) Landlord shall have the right, in its sole discretion, to convey, dedicate o1
otherwise transfer the Strest to New Yotk City pursuant to the Mapping Agreement or otherwise;
(f) Tenant is fully familiar with the Licensed Subswiface Vaults, the physical condition thereof
and the Mapping Agreement; (g) Landlord has delivered to Tenant vacant possession of the
Licensed Subsurface Vaults on or prioz to the date hereof; (h) Tenant is accepting the Licensed
Subsurface Vaults in their existing condition and state of repaii, and that no representations,
statements or warranties, express or implied, have been made by or on behalf of Landlord in
respect of the Licensed Subswface Vaults, the physical condition thereof, the Mapping
Agreement, the zoning or other Requirements applicable thersto, or otherwise; (i) Tenant has not
relied on any representations, statements or warranties by Landlord o1 any third party in entering
into the License or accepting possession of the Licensed Subsurface Vaults; and (j) Landlord
shall not in any event or under any circumstances whatsoever be liable for any latent or patent
defects in the Licensed Subsurface Vaults. The depth of the upper limiting plane of the Licensed
Subsurface Vaults shall be as depicted on Exhibit 4 and made a part hereef.

{i} The term of the License (the “License Term™) shall commence on the date
hereof and shall expire upon the earliest to occw of: (A) the expiration or sooner
termination of the Lease; (B) the tetmination of the License in accordance with the terms
hereof; (C) the transfer of the Street to New York City (which term as used in this
Section 3 shall include, if applicable, insirumentalitics and agencies thereof including,
without limitation, its Department of Tiansportation) by way of dedication, conveyance
ot otherwise unless New York City shall permit the Licensed Subsurface Vaults to
continue to be used and occupied by Tenant as contemplated by Section 3(ii) hereof; or
(D) the termination by New Yotk City of Tenant’s 1ight to use and occupy the Licensed
Subsurface Vaults if, following the transfer of the Street to New York City, New York
City permits the Licensed Subsurface Vaults to continue to be used and occupied by
Tenant as contemplated by Section 3(ii) hereof.

(i)  During the License Term (including, in the case of clause (D) of Section
3(i) hereof, the period subsequent io the transfer of the Street to New York City by way
of dedication, conveyance o1 otherwise), subject to the terms of Section 3(iv) hereof,
Tenant shall promptly comply with all Requirements, without regard to the nature or cost
of the work required to be done, extraordinary, as well as ordinary, of all Governmental
Authorities now existing or hereafier created, and of any applicable TFire Rating Bureau or
other body exercising similar functions, affecting the Licensed Subsurface Vaults or a
part thereof (including, without limitation, ali Requirements of New York City and all of
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the terms and conditions of any agreements with New York City entered into by Tenant
or Landlord with respect to the Licensed Subsutface Vaults) in accordance with the terms
of Article 14 of the Lease as if the Licensed Subsurface Vaults were part of the Premises.

(iii) In the event that Landlord shall transfer the Street to New York City,
Landlord shall promptly give to Tenant notice thereof (the “Street Iransfer Notice™) and
shall request that New York City grant to Landlord the right to continue to use and
occupy the Licensed Subsurface Vaults. If New York City grants Landlord the right set
forth in the immediately preceding sentence, Landlord shall in turn continue to afford to
Tenant the privilege of using and occupying the Licensed Subsurface Vaults on the terms
and condifions hereof, subject to any resirictions, qualifications or more onerous and
restrictive terms imposed by New York City. In connection with the request set forth in
the first sentence of this Section 3(iii), Landlord shall have: (A) no liability whatsoever to
Tenant or otherwise if New York City shall fail or refuse to grant such request; (B) no
obligation whatsoever to enter into any agreement with New York City in order to obtain
the right set forth in the first sentence of this Section 3(iii), to make any payment to New
York City, to grant New York City any right or accommodation or otherwise, or to take
any other action of any type or nature whatsoever; and (C) the right to complete the
transfer of the Street to New Yoik City by way of dedication, conveyance or otherwise
notwithstanding any failure or refusal of New York City to grant such request.

(iv) In the event that New York City shall grant the right set forth in the first
sentence of Section 3(iti) hereof under any license o1 other agreement between New York
City and Landlord (it being acknowledged and understood that the terms of such license
ot other agreement may be more restrictive and onerous than the terms hereof and may
include, without limitation, a right of New York City to revoke such license at will and a
right of New York City to break through, remove or fill in all or any portion of the
Licensed Subsuiface Vaults at Tenant’s cost and expemse), Tenant shall: (A) at
Landlord’s or New York City’s request, enter into such documentation as Landlord or
New York City may require and perform all obligations of Landlord under such
documentation; (B) be responsible for all obligations, fees, charges, costs and expenses of
whatever nature may be imposed by New York City in connection therewith; (C) pay to
Landlord upon demand any and all costs incurred by Landlord in connection therewith;
and (D) indemnify, defend, protect and hold Landlord and New York City harmless from
and against any and all losses, liabilities, damages, claims, judgments, fines, suits,
demands, costs, interest and expenses of any kind or nature, including reasonable
attorneys’ fees and disbursements, which Landlord or New York City may incur by
reason thereof, except that Tenant shall have the right (“Tenani’s Termination Right™),
upon notice to Landlord and New York City within thirty (30) days after the 1eceipt by
Tenant of the Street Transfer Notice, to terminate the License with respect to all or a part
of the Licensed Subsurface Vaulis (the “Terminated Licensed Subsurface Vaults™). If
Tenant timely exercises Tenant’s Termination Right in accordance with the immediately
preceding sentence, the License shall terminate only with respect to the lerminated
Licensed Subsurface Vaults and neither Landlord nor Tenant shall bave any further
obligations hereunder only with respect to the Terminated Licensed Subsurface Vaults
other than those obligations expressly stated in Sections 3(x), 3(xiv), 3{xvi), 3(ii) and
6(iii) hereof to survive the termination of this Amendment. If Tenant does not exercise
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Tenant’s Termination Right with respect to all of the Licensed Subsurface Vaults
pursnasnt to the terms hereof, at Landlord’s slection, Landlord and Tenant shall enter into
an agreement reasonably acceptable to Landlord setting forth Tenant’s obligations set
forth in clauses (A) through (D) of this Section 3(iv), but the failure or refusal of either
paity i0 execute such agreement shall not relieve Tenant of its obligations under this

Section 3(iv).

() (A} Tenant shall provide, or cause to be provided, and thereafier shall
keep or cause to be kept in full force and effect with respect to the Licensed Subsurface
Vaults: (x) until substantial completion of all improverments therein, insurance coverage
of the types and in the minimum limits set forth in Section 11.03(a)(i}-(v} of the Lease
and the provisions of Section 11.03 of the Lease shall apply to the Licensed Subsurface
Vaults as if the Licensed Subsuiface Vaults were part of the Premises; and (y) after
substantial completion of all improvements therein and continuing throughout the
License Term, insurance coverage of the fypes and in the minimum limits set forth in
Section 7.01(2)(i)-(v) of the Lease. Landlord and Tenant acknowledge and agree that: (I)
the policies inswring against damage to the Premises by fire or other casualty shall also
insure against damage to the Licensed Subswface Vaults by fire or other casualty; (If) the
loss under such policies insuring against damage to the Premises and the Licensed
Subsurface Vaults by fire or other casualty shall be payable to Depository; and (11} the
portion of such loss allocable to the Licensed Subsurface Vaults shall be paid by
Depository to Landlord. If Tenant is obligated to Restore the Licensed Subsurface Vaults
as set forth in Section 3(xvi) hereof, the proceeds thereof shall be disbursed by Landlord
to Tenant in accordance with Sections 8.02-8.04 of the Lease as if the Licensed
Subsurface Vaults were part of the Premises and such proceeds were the Restoration
Funds.

{B)  All insurance policies covering the Licensed Subsurface Vaults shall be
procured, or caused to be procured, by Tenant at no expense to Landlord, and for periods
of not less than one (1) year. Certificates of insurance with respect to such policies and,
if requested by Landlord, copies of such policies shall be delivered to Landlord together
with proof reasonably satisfactory to Landlord that the then cwirent installment of the
premiums thereon has been paid, provided that Landlord shall not, by reason of custody
of such policies, be deemed to have knowledge of the contents thereof. Certificates of
insurance with respect to new or renewal policies replacmg any policies expiring during
the License Term and, if requested by Landlord, copies of such policies, shall be
delivered to Landlord at least ten (10) days before the date of expiration, together with
proof that the then current installment of the premiums thereon has been paid. Premiums
on insurance policies shall not be financed in any manner whercby any Mortgagee, on
default or otherwise, shall have the right or privilege of swiendering ox canceling the
policies or reducing the amount of loss payable thereunder, provided, however, that
premiums may be paid in instaliments,

(C)  Landlord and Tenant shall cooperate in connection with the collection of
any insurance moneys that may be due in the event of loss and shall execute and deliver
such proofs of loss and other instruments as may be required for the purpose of obtaining
the recovery of any such insurance moneys. If Landlord shall reasonably determine that
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in order to protect its interests it requires the assistance of independent consultants then
Tepant shall promptly reimburse Landlord solely out of the proceeds of insufance
policies maintained in accordance with the terms of this License and the Lease for any
and all reasonable costs or expenses which Landlord may sustain or incur in connection
therewith, including, without limitation, reasonable attorneys® fees and disbursements.

(D}  Tenant shall not violate or permit to be violated any of the conditions or
provisions of any insurance policy required hereunder, and Tenant shall so perform and
satisfy or cause to be performed and satisfied the requirements of the companies writing
such policies so that at all times companies of good standing, reasonably acceptable to
Landlord in accordance with the provisions of Section 7.01(a), shall be willing to write
and continue such insmrance.

(E)  Each policy of insurance required to be obtained by Tenant as herein
provided shall contain to the extent obtainable and whether o1 not an additional premiuin
shall be payable in connection therewith: (v)a provision that no act or omission or
negligence of Tenant or any other named insured and no violation of warranties,
declarations or conditions by Tenant or any other named insured shall affect or limit the
obligation of the insurance company to pay the amount of any loss sustained; (w)an
agreement by the insurer that such policy shall not be canceled or modified without at
least thirty (30) days’ prior written notice to Landlord and each Mortgagee; (x}an
agreement that the coverage afforded by the insurance policy shall not be affected by the
performance of any work in or about the Licensed Subsurface Vaults or the occupation or
use of the Licensed Subsurface Vaults by Tenant for pumiposes more hazardous than these
permitted by the terms of such policy; (y) a waiver by the insurer of any claim for
insurance preminms against Landlord o1 any named insured other than Tenant; and (z) a
waiver of subrogation by the insurers of any right to recover the amount of any loss
resulting from the negligence of Tenant, Landlord, their agents, employees or licensees.

(F)  All liability insurance required to be provided and kept in force by Tenant
with respect to the Licensed Subsurface Vaults shall be written on an “Occurrence” basis,
provided, however, that if the liability insurance with respect to the Premises is then
wiitten on another basis and does not violate the terms of the Lease, Tenant may provide
and keep in force liability inswance with respect to the Licensed Subsurface Vaults

wiitten on such other basis.

{(vij  Throughout the License Texm, Tenant shall, at its sole cost and expense,
put and keep in good condition and repair the Licensed Subsurface Vaults in accordance
with the terms of Article 12 of the Lease as if the Licensed Subsutface Vaults were part
of the Premises.

(vii) Tenant shall not suffer any other matter or thing whereby the estate, right
and interest of Landlord in the Licensed Subsurface Vaults or any part thereof might be
impaired. Tenant shall not create or (to the extent reasonably within Tenant’s control)
permit to be created any lien, encumbrance or charge upon the Licensed Subsurface
Vaults or any part thereof, except that the Mortgagees whose names and addresses have
been provided to Landlord in accordance with the terms of the Lease, shall be permitted
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to extend the liens of their respective Mortgages o cover Tenant’s interest in the
Licensed Subsurface Vaults. If any mechanic’s, laborer’s or materialman’s lien (other
than a lien arising out of any woik performed by, or on behalf of, Landlord or Master
Landlord) at any time shall be filed in violation of the obligations of Tenant pursnant to
the immediately preceding sentence against the Licensed Subsurface Vaults or any part
thereof, Tenant, within forty-five (45) days after notice of the filing thereot shall cause
the same to be discharged of record by payment, deposit, bond, order of a court of
competent jurisdiction or otherwise and the provisions of Asticle 16 of the Lease shall
apply thereto as if the Licensed Subsurface Vaults were part of the Premises.

(viif} Tenant shall permit Landlord and its agents and representatives to enter
the Licensed Subsurface Vaults in accordance with the terms of Axticle 20 of the Lease as
if the Licensed Subsurface Vaults were part of the Premises.

(ix)  Neither the License nor any interest of Tenant in the License shall be sold,
assigned, sublicensed or otherwise transferred, whether by operation of law or otherwise,
nor shall Tenant enter into any sublicense with respect to all or any portion of the
Licensed Subsurface Vaults, without the written consent of Landlord in each case, except
that, without the written consent of Landlord but upon prior notice to Landlord: (A)
Tenant may: (x) assign the License or any interest of Tenant in the License as part of an
assignment of Tenant’s interest in the Lease if and to the extent that such assignment of
Tenant’s Interest in the Lease is expressly permitted under the Lease; or (y) sublicense
the Licensed Subsurface Vaults to a party to whom all or a part of the Premises is sublet
provided that such sublease is expressly permitted under the Lease; or (B) after Tenant
shall have subjected Tenant’s leasehold interest in the Premises to the condominium form
of ownership, Tenant may grant the right to use the Licensed Subsurface Vaults to the
Condominium Board ot one or more Unit Owners, in cach case as long as the use thereof
shall be limited to the use specified in the first sentence of Section 3 hereof.

() (A) Tenant shall not do, or permit any act or thing to be done upon the
Licensed Subsurface Vaults which may reasonably be likely to subject Landlord to any
liability or responsibility for injury or damage to persons or property, ot to any liability
by reason of any violation of any Requirement, and shall use its best efforts to exercise
such control over the Licensed Subswface Vaults so as to fully protect Landlord against
any such liability. Tenant, to the fullest extent permitied by law, shall indemnify and
save Landlord, New York City, the State of New York and their agents, directors, officers
and employees (collectively, the “Indemnitees™), harmless from and against any and all
liabilities, suits, obligations, fines, damages, penalties, claims, costs, charges and
expenses, including, without limitation, reasonable engineers’, architects’ and attorneys’
fees and disbursemeiits (collectively, “Claims”), which may be imposed upon or incurred
by or asscried against any of the Indemnitees by reason of any of the following occurring
during the License Term (except that the indemnification set forth herein shall not apply
to an Indemnitee whose negligence oz wrongful act shall have precipitated the Claims in
respect of which indemnification is being sought):

(1)  any work or thing done in or on the Licensed Subsutface Vaulls or
any part thereof by anyone other than the Indemnitees;
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(2) any use, non-use, possession, occupation, alteration, repair,
condition, operation, maintenance or management of the Licensed
Subsurface Vaults or any part thereof, o1 space comprising a part of the
Licensed Subsurface Vaults o1 adjacent thereto;

{3)  any negligent or tortious act or failure to act (o1 act which is
alleged to be negligent or tortious) in or on the Licensed Subsurface
Vaults or any part thereof on the part of Tenant or any agent, centractor,
sexrvant or employee of Tenant;

{4y any accident, injury (including death at any time resulting
therefrom) or damage to any Person or property occurring in or on the
Licensed Subsurface Vaults or any part thereof;

(5)  any failure on the part of Tenant to perform ot comply with any of

 the covenants, agreements, terms ot conditions contained in this
Amendment on its part to be complied with or performed in respect of the
Licensed Subsurface Vaults;

(6)  any lien or claim which may have arisen out of any act of Tenant
or any agent, contractor, servant or employee of Tenant against or en the
Licensed Subsurface Vaults or any part thereof, or any lien or claim
created or permitted o be created by Tenant in respect of the Licensed
Subswface Vaulfs, against any assets of, o1 funds appropriated to any of
the Indemnitees under the laws of the State of New York or of any other
Governmental Authority or any liability which may be asserted against
any of the Indemnitees with respect thereto;

(7)  any failure on the part of Tenant to keep, observe and perform any
of the terms; covenants, agreements, provisions, conditions or limitations
contained in any other contracts and agreements affecting the Licensed
Subsuiface Vaults on Tenant’s part to be kept, observed or performed; or

(8)  any action taken or omission (where the Lease, this Amendment or
Reqguirements imposes a duty to act) by any Person pursuant to any
Environmental Statute or under common law, pertaining to hazardous or
toxic waste or other substances found in, on or under, affixed to or
emanating from the Licensed Subsurface Vaults, or in any manner arising
out of or related to the presence, use, generation, storage, disposal or
transport of any hazardous materials or environmental contaminants found
in, on or wnder, affixed to or emanating from the Licensed Subsurface
Vaults.

{B)  The obligations of Tenant under this Section 3(x) shall not be affected in
any way by the absence in any case of covering insurance or by the failwre or refusal of
any insurance carrier to perform any obligation on its part under insurance policies
affecting the Licensed Subsurface Vaults. '
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(C)  If any claim, action or proceeding is made or brought against any of the
Indemnitees by reason of any event for which Tenant has agreed to indemnify the
Indemnitees in this Section 3(x), then, upon written demand by Landlord, Tenant shall
resist or defend such claim, action or proceeding (in such Indemnitee’s name, if
necessary) by the attorneys for Tenant’s insurance carrier (if such claim, action or
proceeding is covered by insurance maintained by T'enant) or (in all other instances) by
such attorneys as Tenant shall select and Landlord shall approve, which approval shall
not be unreasonably withheld. In such event, Tenant shall control all decisions in respect
of the litigation and settlement of such claims, provided that any such settlement shall not
require the admission by an Indemnitee of any liability or wrongdoing and shall provide a
complete release of the Indemnitees with respect to the claims in question.
Notwithstanding the foregoing, Landlord may engage its own attorneys to defend it or to
assist in its defense. Provided that such claim, action or proceeding is not covered by
insurance maintained by Tenant and the attorneys engaged by Landlord are experienced
in matters of the Lype in question, Tenant shall pay the reasonable fees and disbursements

of such aftorneys.

D) The provision of this Section 3(x) shall survive the expiration of the
License Term with respect to actions or the failure to take any actions or any other matter
arising prior to the expiration of the License Term.

(xi) Landlord shall not in any event whatsoever be liable for any injury or
damage to Tenant or to any other Person happening on, in or about the Licensed
Subsurface Vaults and their appurtenances, nor for any injury or damage to the Licensed
Subsurface Vaults or to any property belonging to Tenant or to any other Person which
may be caused by any fire, flooding, breakage or collapse, or by the use, misuse or abuse
of the Licensed Subsurface Vaults or which may arise from any other cause whatsoever
except to the extent any of the foregoing shall have resulted from the negligence or
wrongful act of Landlord, its officers, agenis, employees, contractors, servanis or
licensees. Landlord shall not be liable to Tenant or to any other Person for any failure of
water supply, gas or eleciric current, nor for any injury or damage to any property of
Tenant or of any other Person or to the Licensed Subsurface Vaults caused by or resulting
from gasoline, oil, steam, gas, electricity, or humricane, fornado, flood, wind or similar
storms or disturbances, or water, rain or snow which may leak or flow from the Street,
sewer, gas mains or from any part of the Licensed Subsurface Vaults, or leakage of
gasoline or oil from pipes, appliances, sewer or plumbing works therein, or from any
other place, except to the extent any of the foregoing shall have resulied from the
negligence or wrongful act of Landlord, its officers, agents, employees, contractors,
servants or licensees, nor for interference with any incorporeal hereditament by anybody,
or caused by any public or quasi-public work. In addition to the foregoing, in no event
shall Landlord be liable to Tenant or to any other Person for any injury o1 damage to any
property of Tenant or of any other Person or to the Licensed Subsurface Vaults, arising
out of any sinking, shifting, movement, subsidence, failure in load-bearing capacity of, or
other matter or difficulty related to, the seil, or other surface or subsurface materials, in,
on or about the Licensed Subsurface Vaults, except to the extent any of the foregoing
shall result from the negligence or wrongful act of Landlord or its agents, servanis,
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contractors or employees, it being agreed that Tenant shall assume and bear all risk of
loss with respect thereto.

(xiiy If Tenant shall fail to observe or perform one or more of the terms,
conditions, covenants or agreements of the License, and such failure shall continue for a
petiod of thirty (30) days after notice thereof by Landlord to Tenant specifying such
failure, at Landlord’s election: (A) such event shall be deemed to constitute an Event of
Default under the Lease (unless such failure requires work to be performed, acts to be
done, or conditions to be removed which cannot by their nature o1 because of
Unavoidable Delays reasonably be performed, done ot removed, as the case may be,
within such thirty (30} day period, in which case no Event of Default under the Lease
shall be deemed to exist as long as Tenant shall have commenced curing the same within

“such thirty (30) day period and shall, subject io Unavoidable Delays, diligently,
continuously and in good faith prosecute the same to completion), and Landlord shall
have the right to exercise its remedies as set forth in Azticle 24 of the Lease in connection
therewith; and/or (B) Landlord shall have the right to terminate the License and to
exercise any or all of the remedies available to it hereunder, at law, in equity and
otherwise in connection therewith.

{xiii) If Tenant at any time shall be in defanlt under the terms of the License,
after notice thereof and after the expiration of applicable giace periods, if any, expressly
specified herein to cure or commence to cure same, Landlord, without waiving o
releasing Tenant from any obligation of Tenant with respect to the License, may (but
shall be under no obligation to} perform such obligation on Tenant’s behalf “All
reasonable sums paid by Landlord and all reasonable costs and expenses, including,
without limitation, reasonable attorneys’ fees and disbursements, incurred by Landlord in
connection with ifs performance of any obligation pursuant to this Section 3(xiii),
together with interest therecon at the Involuntary Rate from the respective dates of
Landlord’s making of each such payment until the date of actual repayment to Landlord,
shall be paid by Tenant to Landlord within ten (10) days after Landlord shall have
submitted to Tenant a statement, in reasonable detail, substantiating the amount
demanded by Landlord, and the terms of Section 21.02 of the Lease shall apply thereto.

(xiv) In the event that: (A) for any reason the License shall be terminated or
revoked; and (B) in connection with, at any time subsequent to, ot as a condition to its
acceptance of, any dedication of the Street to New York City or otherwise, New Yoik
City shall require that the Licensed Subsurface Vaults be filled in, Tenant shall, at
Tenant’s sole cost and expense, with respect to clause (A) hereof, within sixty (60) days
after such termination or revocation, or with respect to clause (B) hereof, such period as
may be 1equired by New York City, in each case, subject to Unavoidable Delays: {x)
demolish and fill in the Licensed Subsurface Vaults and restore same and, if necessary,
the Street and any other earth, pavement, improvements and landscaping in the vicinity
thereof, to their respective prior existing conditions; and (y) take such measures as may
be reasonably necessary to secure and support the Building and the Street and any other
garth, pavement, improvements and landscaping in the vicinity thereof, in each case in a
manner reasonably satisfactory to Landlord in accordance with the requirements of the
1 ease applicable to Capital Improvements set forth in Article 13 of the Lease, and subject
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to any other requirements (including applicable time frames) imposed by New York City.
In the event of such termination or revocation as set forth in clause (A) hereof, Tenant
shall remain liable for the payment and performance of all of its obligations hereunder
that are to be performed with respect to the peried prior to Tenant’s completion of all of
its obligations under this Section 3(xiv), and all such obligations of Tenant shall survive
the termination or revocation of the License and Tenant’s completion of all of its
obligations under this Section 3(xiv).

(xv)  The liability of Landlotd or of any Person who has at any time acted as
Landiord hereunder for damages or otherwise shall be limited to Landlord’s interest in
the Licensed Subsurface Vaults and the Premises, including, without limitation, the
proceeds of any insurance policies covering or relating to the Licensed Subswface Vaults
and the Premises and any awards payable in connection with any condemnation of the
Licensed Subsurface Vaults and the Premises or any part thereof. None of Landlotd, any
such Person or any of the members, directors, officers, employees, agents or servants of
either shall have any liability (personal or otherwise) hereunder beyond Landlord’s
interest in the Licensed Subsurface Vaults and the Premises, including, without
limitation, the proceeds of any insurance policies covering or relating to the Licensed
Subsurface Vaults and the Premises and any awards payable in connection with any
condemnation of the Licensed Subsurface Vaults and the Premises or any part thereof,
and no other propeity o1 assets of Landlord or any such Person or any of the members,
directors, officers, employees, agents or servants of either shall be subject to levy,
execution or other enforcement procedure for the satisfaction of Tenant’s remedies
hereunder.

(xvi) In the cvent that all or any part of the improvemenis located in the
Licensed Subsurface Vaults, shall be damaged or destioyed in whole or in part by fire or
other casualty (including any casualty for which inswance was not obfained or
obtainable) of any kind or nature, ordinary or extraordinary, foreseen or unforeseen,
Tenant shall give to Landlord notice thereof within seventy-two (72) hours after such
casually occurs, and Tenant shall, whether or not such damage o1 destruction shall bave
been insured, and whether or not insurance proceeds, if any, shall be sufficient for the

. purpose of such Restoration, with 1easonable diligence (subject to Unavoidable Delays)
Restore the same, at least to the extent of the value and as nearly as possible to the
condition, quality and class thereof existing immediately prior to such occurrence.
Landlord in no event shall be obligated to Restore the improvements located in the
Licensed Subsurface Vaults or any portion thereof or to pay any of the costs or expenses
thereof. If Tenant shall fail or neglect to commence to Restore with reasonable diligence
(subject to Unavoidable Delays) the improvements located in the Licensed Subsurface
Vaults or any portion thereof so damaged or destroyed, or having so commenced such
Restoration, shall fail fo complete the same with reasonable diligence (subject to
Unavoidable Delays) in accordance with the terms of the Lease, and in either case such
failure or neglect continues for twenty (20) days after notice from Landlord, Landlord,
upon notice to Tenant, may, but shall not be required to, complete such Restoration at
Tenant’s expense. Each such Restoration shall be done in accordance with the provisions
of the Lease (including, without limitation, the provisions of Section 11.15 thereof) as if
the improvements located in the Licensed Subsurface Vaults were part of the Building,
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In any case where the License shall expire o1 be terminated prior to the completion of
Restoration or Landlord makes the Restoration at Tenant’s expense, as provided herein,
Tenant shall account to Landlord for all amounts spent in connection with any
Restoration which was undertaken and shall pay over to Landlord, within ten (10) days
after demand, the remainder, if any, of the proceeds from insurance covering the
Licensed Subswface Vaults previously received by it in respect of work required, in
Landlord’s reasonable judgment, to complete the Restoration Tenant’s obligations under
the immediately preceding sentence of this Section 3(xvi) shall survive the expitation or
termination of the License.

{xvii) If: (A) the whole or substantially all of the Licensed Subsurface Vaults
shall be taken (excluding a taking of the fee interest in the Licensed Subsurface Vaults)
for any public or quasi-public purpose by any lawful power or authority by the exercise
of the right of condemnation or eminent domain or by agreement among Landioid,
Tenant and thosc authorized to exercise such right; or (B) less than the whole or
substantially all of the Licensed Subsuiface Vaults shall be so taken and the remaining
portion thereof is rendered unusable for their intended purposes by reason thereof, then:
(x) the License and the License Term shall terminate and expire on the date of such
taking; (y) the entire award, awards or damages in respect thereof shall be paid to
Landlord; and (z) Tenant shall, subject to Unavoidable Delays but regardless of the
adequacy of any condemnation proceeds that are available therefor, proceed diligently to
demolish and fill in the applicable portion of the Leased Subsurface Vault and/or the
Licensed Subsutface Vaults, Restore same and, if necessary, any other earth, pavement,
improvements and landscaping in the vicinity thereof in the same manner as is set forth in
Section_3(xiv) hereof, and Landlord shall make available to Tenant as much of that
portion of the award actually received and held by Landlord, if any, less all necessary and
proper expenses paid or incurred by Landlord in the condemnation proceedings, as may
be necessary to pay the cost of Restoration thereof. If less than the whole or substantially
all of the Licensed Subsurface Vaults shall be so taken and the remaining portion thereof
is usable for their intended purposes by reason thereof: (I) the License Term shall
continue as to the portion of the Licensed Subswmface Vaults remaining; (II) the entire
award, awards or damages in respect thereof shall be paid to Landlord; and (III) Landlord
shall, at Landlord’s election, Restore any remaining part of the Licensed Subsurface
Vaults not so taken so that the lafter shall be a complete, operable, sclf-contained
architectural unit in good condition or make available to Tenant as much of that postion
of the award actually received and held by Landlord, if any, less all necessary and proper
expenses paid or incurred by Landlord in the condemnation proceedings, as may be
necessary to pay the cost of Restoration of the part of the Licensed Subsurface Vaults
remaining and Tenant shall, subject to Unavoidable Delays but regardless of the
adequacy of any condemnation proceeds that are available therefor, proceed diligently to
Restore any remaining part of the Licensed Subsurface Vaults not so taken as directed by
Landlord, Each such Restoration shall be done in accordance with the provisions of the
Lease (including, without limitation, the provisions of Section 11.15 thereof) as if the
improvements located in the Licensed Subsurface Vaults were part of the Building,

(xviii) The License and Tenant’s rights and obligations with respect to the
Licensed Subsurface Vaults shall not be affected by Tenant’s submission of its leasehold
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estate in the Premises to a declaration of condominium and the License shall not be
subject or subordinate thereto.

(xix) If at any time during the License Term, any proceedings are instituted or
orders made by any Governmental Authority including, without limitation, New York
City (other than Master Landlord or Landlord acting solely in its capacity as such and not
as a Governmental Authority) for the widening or other enlargement of the Street
requiring removal of any projection or encroachment on, under or above the Street, or
any changes or alterations upon the Licensed Subsurface Vault or in the sidewalks,
vaults (other than vaults which are under the control of; or are maintained or repaired by,
a utility company), gutters, curbs or appurtenances, Tenant, with reasonable diligence
(subject to Unavoidable Delays) shall comply with such requirements, and on Tenant’s
failure to do se, Landlord may comply with the same in accordance with the provisions of

Section 3(xiii) hereof,

(xx) Tenant shall pay Impositions imposed by any Governmental Authority
inclnding without limitation New York City (other than a Governmental Authority acting
solely in its capacify as a party in the chain of title (i.e., Master Landlord ot Landlord)
and not as a Governmenial Authority) which at any time during the License Term are, or,
if the Licensed Subsurface Vaults or any part thereof were not exempt therefrom, would
have been: (A) assessed, levied, confirmed, imposed upon or would have become due
and payable out of or in respect of, or would have been charged with respect to, the
Licensed Subsurface Vaults or any document to which Tenant is a party creating or
transferring an interest or estate in the Licensed Subsurface Vaults, or the use and
occupancy thereof’ by Tenant; and (B) encumbrances or liens, except for liens and
encumbrances arising in connection with any act or work performed by or on behalf of
Landlord or created by any instrument to which Landlord is a party on: (I) the Licensed
Subsurface Vaults; (II) any other appurtenances of the Licensed Subsurface Vaults;
(IID) any personal property (except personal property which is not owned by or leased to
Tenant) or other facility used in the operation thereof; (IV) real property assessments (not
including Taxes); (V) personal property taxes; (VI)occupancy and rent taxes;
(VIL) excises; (VIIL) levies; (IX) license and permit fees; (X) service charges with respect
to police protection, fire protection, street and highway constniction, maintenance and
lighting, sanitation and water supply, if any; (XI) fines, penalties and other similar or like
governmental charges applicable to the foregoing and any interest or costs with respect
thereto; (X1I) water, water meter and sewer rents, rates and charges; and (XIII) except for
Taxes, any and all other governmental levies, fees, rents, assessments or taxes and
charges, general and special, ordinary and extraordinary, foreseen and unforeseen, of any
kind and nature whatsoever, and any interest or costs with respeci thereto, each such
Imposition, or installment thereof, during the License Term to be paid not later than the
Due Date thereof. Tenant shall pay: (x) directly fo the applicable Governmental
Authority, all Impositions that are actually imposed; and (y) to Landlord, all Impositions
which would have been imposed if the Licensed Subsurface Vaults or any part thereof
were not exempt therefrom, which Impositions described in this clause (y) shall be paid
not later than the date which would have been the Due Date thereof but for such
exemption. However, if, by law, any Imposition may at the option of the taxpayer be
paid in installments (whether or not interest shall accrue on the unpaid balance of such
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Imposition), Tenant may exercise the option to pay the same in such installments and
shall be responsible for the payment of such installments only, together with applicable
interest, if any, provided that all such instaliment payments together with applicable
interest, if any, relating to the period prior to the expiration of the License Term shall be
made priot fo the expiration of the License Term. Tenant shall promptly notify Landlord
if Tenant shall have elected to pay any such Imposition in instaliments. Tenant, from
time to time, within fifteen (15) days following the request of Landlord, shall furnish to
Landlord official receipts of the appropriate imposing authotity, or other evidence
reasonably satisfactory to Landlord, evidencing the payment of Impositions,

4, No Limitation on Iandlord’s Surface or Subswrface Uses. Notwithstanding
anything to the contrary contained in this Amendment, Tenant acknowledges and agrees that the
existence of the Subsurface Vaults and the License and a termination or revocation of the
License shall not in any way: (i) limit or impose restrictions on the uses or activities to those
areas above, below or adjacent to the Subsurface Vaults which may be put by Landlord or
anyone deriving any inierest therein by, through or under Landlord or otherwise, except that
Landlord shall not perform nor permit to be performed any future development and construction
over and above the area above a portion of the Leased Subsurface Vault if such development or
construction affects the legal use and ocoupancy of the Building; or (ii) affect the Lease or the
amount of Rental payable thereunder, except that the existence of the License shall be faken info
consideration for purposes of determining the Base Rent Floor in connection with the Base Rent
calcolation in Section 3.02(a)(ii)-(iv) and Section 3.09 of the Lease to the extent that the License
is in effect and the License Term has not been terminated pursuant to the terms hereof or

otherwise.

5. Construction of the Subsutface Vaulis,

(i) Tenant’s construction of the Subswiface Vaults shall be performed in
accordance with the requirements of the Lease applicable to Capital Improvements performed
pursuant thereto, Tenant shall complete construction of the Subsurface Vaults as soon as
reasonably practicable so as to minimize any delay in Landlord’s ability to perform construction
and/or landscaping work in the surface and subsurface areas located immediately above the
Subsutface Vaults. Tenant shall have the right to enter upon the area located above, below or in
the vicinity of any of the Subswface Vaults in connection with: (A) Tenant’s initial construction
of the Subsurface Vaults after Tenant shall have obtained the prior written consent of Landlord
thereto, which will not be unreasonably withheld, conditioned or delayed; and (B) Tenant’s
improvement, alieration, inspection, repair or maintenance of the Subsurface Vaults at all
reasonable times and upon reasonable notice (except in cases of emergency, in which case
Tenant shall endeavor to give such notice, it any, as is reasonably feasible under the
circumstances). In the event that Tenant shall disturb any earth, pavement, improvements and/or
landscaping located above, below or in the vicinity of any of the Subsurface Vaults in connection
with Tenani’s constructing, imptoving, altering, inspecting, repaiting or maintaining the
Subsurface Vaults, or in the event that uneven settlement of the surface of any land, pavement,
improvements and/or landscaping shall occur as a result of the existence of the Subsurface
Vaults or any construction work or any activity related thereto or any use thereof, or any damage
or injury 1o any carth, pavement, landscaping or improvements shall result from any of the
foregoing being located above o1 below or in the vicinity of a Subsurface Vault, Tenant shall, at
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Landlord’s election, either: (x) reimburse Landlord for all actual out of pocket costs incurred by
- Landlord in repairing and restoring same, within fifteen (15) days after dernand (accompanied by
reasonable supporting documentation) from time to time; or (y) repair and restore same using
qualified and licensed architects, engineers and contractors acceptable to Landlord and pursuant
to plans and specifications approved by Landlord and otherwise in accordance with the
requirements of the Lease applicable to Capital Improvements set forth in Article 13 of the
Lease.

(i)  If: (A) on or prior to the date that is two hundred seventy (270) days after
the date of Substantial Completion of the Building, an underground parking garage, an office and
a workshop for the superintendent of the Building, a bicycle storage room and/or a
Miscellaneous Storage Room and/or the Battery Park City Parks Conservancy Space, as
applicable, shall not have been opened and be operating in the Building; (B) as of the date that is
two hundred seventy (270) days after the date of Substantial Completion of the Building, the
underground parking gatage, the office and the workshop for the superintendent of the Building,
the bicycle storage room and/or a Miscellaneous Storage Room and/or the Battery Park City
Parks Conservancy Space, as applicable, that have been opened in the Building shall not include
as a part thereof the Subsurface Vaults; (C) the Leased Subsurface Vault or the Licensed
Subsurface Vaults shall cease o be used as a part of an underground parking garage, the office
and the workshop for the superintendent of the Building, a bicycle storage room and/or a
Miscellaneous Stotage Room and/or the Battery Park City Parks Conservancy Space, as
applicable, for more than thirty (30) consecutive days (or more than sixty (60) days (whether or
not consccunve) in any calendar year) other than by reason of a temporary closing by reason of:
(x) any repair, restoration or renovation thereof that is pursued by Tenant with diligence and
continuity; or {y) with respect to an underground parking garage located in the Subsurface
Vaults, a breach by an independent operator thereof of its obligation to keep the parking garage
open and operating under a sublease, management or opetating agreement or other instrument
{(provided that Tenant shall be pursuing its rights against such operator with diligence and
continuity), Tenant shall within ten (10) days thereafter so advise Landlord in writing and shall
not thereafter use the applicable portion of the Leased Subsurface Vault and/or the Licensed
Subsurface Vaults, whichever of them is then not being used for their intended purposes, for any
other purpose for the balance of the Texm or the License Term, as applicable, without the prior
written consent of Landlord which can be withheld in Landlord’s sole discretion, but all of
Tenant’s obligations under the Lease and/or the License with respect to such Subsurface Vault(s)
shall remain in full force and effect, including, without limitation, with respect to the repair and
maintenance thereof. At Landlord’s election: (x) Tenant shall, at Tenant’s sole cost and expenss,
within sixty (60) days thereafter (subject to Unavoidable Delays), demolish and fill in the
applicable portion of the Leased Subsurface Vault and/or the Licensed Subsurface Vaults, restore
same and, if necessary, any other earth, pavement, improvements and landscaping in the vicinity
thereof in the same manner as is set forth in Section 3(xiy) hereof; or (v) Landlord may terminate
the Lease and/or the License only with respect to the applicable portion of the Leased Subsurface
Vault and/or the Licensed Subsurface Vaulis, as applicable, and Landlord reserves to itself the
right to use such portion of the Leased Subsurface Vault and/or the Licensed Subsurface Vaults:
(D) as is; or (II) which shall be segregated from the remaining portion of the Leased Subswiface
Vault and/or the Licensed Subsurface Vaults, which work shall, upon Landlord’s request, be
performed and completed by Tenant at its sole cost and expense.
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6. Ba%tery Park City Parks Conservancy Space; Easement,

i) Landlord and Tenant hereby acknowledge that: (A) the space designated
as Vault “G-1” on Exhibit 2 annexed hereto and made a part hereof is a part of the Premises; (B)
the space designated as Vault “G-2” on Exhibit 2 shall be a part of the Licensed Subsuiface
Vaults; (C) the cellar levels of Vaults “G-1” and “G-2” are substituted for the space designated
for use in the Design Guidelines by the Battery Park City Parks Conservancy Corporation (the
“Battery Park City Parks Conservancy Space™) pursuant to Section 11.02(1) of the Lease; (D) the
Battery Park City Parks Conservancy intends to: {x) install, use and maintain in Vault *G-17
certain equipment for the operation and maintenance of the park io be constructed by Landlord
above the Subsurface Vaults (collectively, “Patk Equipment™); and (y) install, use and maintain
in Vault “G-2”, a stormwater tank, fountain reservoir, stormwater ejector pump, fountain ejector
pump and other equipment (collectively, “Water Equipment™); and (E) the space designated as
an office and a workshop fo: the superintendent of the Building on Exhibit 2 is comprised of the
space designated as Vault “B-1” on Exhibit 2 that is a part of the Premises and the space
designated as Vault “B-2” on Exhibit 2 that is a part of the Licensed Subsurface Vaulis.

(i)  Tenant hereby grants Landloid: (x) an easement to have pedestrian and
vehicular access to and egress from the Battery Park City Parks Conservancy Space through the
Premises and the Subsurface Vaults in connection with Landlord’s use, inspection, replacement,
repait and maintenance of the Water Equipment and/or the Park Equipment; and (y) an easement
to have pedestrian access to and egress from the courlyard poriion of the Building (designated as
“Site 16/17 Public Open Space” in the Design Guidelines) through the Premises and an arcade
located adjacent to the Building (the “Arcade™) in connection with the use by the public of the
coumrtyard portion of the Building. The Park Rules & Regulations of the Battery Park City
Authority and the Battery Park City Parks Corporation (the “Rules and Regulations™), a copy of
which has been furnished by Landlord to Tenant (as such Rules and Regulations may be
hereafter amended, modified and supplemented from time to time), shall govern the use by the
public of the Arcade to the extent applicable, The Condominium Board shall have the 1ight to
amend, modify and/or supplement the Rules and Regulations in such manner as the
Condominium Board may deem necessary or desirable, which amendment, modification and/oz
supplementation shall be subject to Landlord’s written approval (which approval shall not be
unreasonably withheld, conditioned or delayed), it being expressly undesstood and agreed that
the Arcade shall be open to the public dusing the same hours as “Site 16/17 Public Open Space”.
The enjoyment of the rights and easements herein granted to Landlord shall not be restricted to
the purposes specifically set forth herein,

(iii)  If the License is terminated prior to the expiration of the Lease, on or prior
to the date on which the License shall be terminated: (x) Tenant shall: (I) substitute for Vault “G-
2” other space in the Premises (the “Substitute Equipment Room™), the location, configuration
and size of which shall be reasonably satisfactory to Landlord; (II) perform and complete, at its
sole cost and expense, the work necessary to make the Substitute Equipment Room substantially
similar to Vault “G-2” in terms of its usefulness to Landlord; (III) upon completion of the work
as set forth in clause (II) hereof, at Tenant’s sole cost and expense, move the Water Equipment
from Vault “G-2” to the Substitute Equipment Room and reinstall it therein under Landlord’s
direction, or, at Landlord’s election, reimbursé Landlord for moving the Water Equipment from
Vault “G-2” to the Substitute Equipment Room and reinstalling it therein; and (IV) within ten
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{10) days after demand, pay for any reasonable costs incurred by Landlord in connection with the
substitution of the Substitute Equipment Room for Vault “G-2”; and (y) Tenant shall, at its sole
cost and expense, petform and complete the work necessary to segregate Vault “B-1” from Vault
“B-27 0 that Vault “B-1” shall be a complete, operable, self-contained architectural unit in good

condition.
7. Modification.

6} Section 3.02(a)(iv) of the Original Lease shall be and be deemed to be
modified by deleting therefrom the words and date “and December 29, 2070 appearing in the

fifik line thereof.

(i)  Section 11,03(g) of the Original Lease shall be and be deemed to be
modified by: (a) deleting therefrom the number “1,000,000.00” appearing in the third line thereof
and substituting the number “250,000” in lieu thereof; (b) deleting therefrom the word “either”
appearing after the word “aggregate” in the fourth line thereof; and (c) deleting therefrom the
word “or” appearing after the end of clause (i) thereof in the eighth line thereof and substituting
the word “and” in lieu thersof. '

3 No Broker. Each of the parties represents to the other that it has not dealt with
any broker, finder or like entity in connection with the trapsaction contemplated hereby. If any
claim is made by any other Person who shall claim fo have acted or dealt with Tenant or
Landlord in connection with the transaction contemplated hereby, Tenant or Landlord as the case
may be, will pay the brokerage commission, fee or other compensation to which such Person is
entitled, shall indemmify and hold harmless the other party hereto against any claim asserted by
such Person for any such brokerage commission, fee or other compensation and shall reimburse
such other party for any costs or expenses including, without limitation, reasonable attorneys’
fces and disbursements, incurred by such other party in defending itself against claims made
against it for any such brokerage commission, fee or other compensation.

9. Ratification. Except as herein expressly amended, modified and supplemented,
all of the terms, conditions and provisions of the Lease remain in full force and effect as
heretofore written and, as hereby amended, modified and supplemented, are hereby 1atified and
confirmed in every respect, Tenant takes the occasion of the execution of this Amendment to
confirm that: (a) Tenant has been in possession of the Premises; and (b) to the knowledge of
Tenant, Landlord is not in default in the performance of any of its obligations under the Lease.
I.andlord takes the occasion of the execution of this Amendment to confirm that: (i) the Rental
under the Lease have been paid in full vnder the Lease through and including May 2006; and
(i1) to the knowledge of Landlord, Tenant is not in default in the performance of any of its
obligations under the Lease.

10,  Successors and Assigns. The benefits and obligations of this Amendment and the
License shall inure to the benefit of, and be binding upon, the successors, assignees, heirs and
personal representatives of Landlord and, as permitted hereunder and under the Lease, Tenant.
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I1.  QGoverning Taw. This Amendment shall be govemed by and constived in
accordance with the laws of the State of New York and shall be binding upon the parties hereto
and their respective successors in inferest and assigns (subject in amy event o the limitations and
prohibitions set forth in the Lease relating to Tenant’s right to assign its interest therein), and
shall not be binding or effective for any purpose until mutually executed and delivered by the

parties hereto,

IN WITNESS WHEREQF, Landlord and Tenant have executed this Amendment as of
the date first set forth above.

LANDLORD:
BA§ERY PARK CITY AUTHORITY

oy (s
Tames Cavanaugh, President ad CEO -

TENANT:
SHIE 16/17 DEVELOPMENT LLC
By: BPCMezz LLC

By: Sheldrake Site
Development Tenant2:C

By:

J. Chut er Daly,
thozized Manimgifig Member
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