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AGREEMENT OF LEASE, made as of the l&{jday of June,
1983, between BATTERY PARK CITY AUTHORITY ("Landlord"), a
public benefit corporation under the laws of the State of New
York,_having an office at 40 West Street, New York, New York
10006, and OLYMPIA & YORK BATTERY PARK COMPANY ("Tenant"), a
partnership under the laws of the State of New York, having
an office at»245 Park Avenue, New York, New York 10167.

' RECITALS

A. Landlord, as successor in title to BPC Develop-
ment Corporation, is the owner of certain real property located
in the City, County and State of New York generally consisting
of ninety-two (92) acres of land located on the west side of
lower Manhattan, bounded by Pier A to the South, the westerly
prolongation of Reade Street to the North, the United States
Bulkhead Line to the East, and the United States Pierhead Line
to- the West ("Battery Park City").

B. BPC Development Corporation, as predecessor in
title to Landlord, leased Battery Park City to Landlord by
that certain Restated Amended Agreement of Lease dated as
of June 10, 1980, between BPC Development Corporation as
landlord and Landlord as tenant, for the development by
Landlord, in stages and by parcels, of a mixed usé community
consisting of residential, office, commercial and recreational
space with related public infrastructure and amenities. &

memorandum of such Restated Amended Agreement of Lease was



racorded on June 11, 1980, "in Reel 527, Page 163; in the
Office of the Register of New York City (hereinafter defined)
(New York County).

C. Landlord, as tenant under the aforesaid Restated
Amended Agreement of Lease, leased to Tenant by the Agreement
of Lease aated as of September 1, 1981, as amended by the
First Amendment of Lease between Landlord, as tenant under
such Restated Amended Agreement of Lease, and Tenant dated
as of September 9, 1982 kthe "Master Sublease"), a portion
of Battery Park City consisting of the Parcels (hereinafter
defined) and the buildings to be constructed on such Parcels
by Tenant pursuant to the Master Sublease. A memorandum of
the Master Sublease was recorded on November 6, 1981, in
Reel 591, Page 158, in the Office of the Register of New
York City (New York County).

D. The Master Sublease contemplated, pursuant to
Section 10.16 thereof, the severance of each Parcel under a
separate lease (a "Severance Lease") substantially in the
form of the Master Sublease. Notwithstanding anything which
may have been to the contrary in the Master Sublease, Land-
lord, as fee owner, énd Tenant desire to enter into a Sever-
ance Lease for Parcel C (such Severance Lease and all amend-
ments, modifications, extensions.énd renewals thereof being
hereinafter referred to as the "Lease") at this time on the

terms, covenants and. conditions-set. forth herein.

E. Simulﬁaneously herewith, (a) Landlord as fee

owner and Tenant are entering into Severance Leases for,



respectively, Parcels A, B and D, (b) Landlord, as tenant under
the aforesaid Restated Amended Agreement of Lease, and Tenant
are entering into a termination agreement with respect to the
Master Sublease, and (c¢) Landlord, as both landlord and tenant
under such Restated Amended Agreement of Lease, is entering
into a First Amendment of Master Lease which subordinates

such Restated Amended Agreement of Lease to each Severance
Lease for so loné as such Severance Lease remains in force.
Landlord and Tenant intend to record such termination agreement,
such First Amendment of Master Lease, a memorandum of this
Lease and a memorandum of each of the other Severance Leases

in the Office of the Register of New York City (New York County) .

ACCORDINGLY, it is hereby mutually covenanted and
agreed by and between the parties hereto that this Lease is
made upon the terms, covenants and conditions hereinafter set
forth.

ARTICLE 1

DEFINITIONS

The terms defined in this Article 1 shall, for all
purposes of this Lease, have the following meanings.

_ 1.01 "Abatement Base" shall mean the difference
between (i) the final assessed value of the Premises (here-
inafter defined) (or undivided portion thereof), obtained as
provided in Section 41.10 and exclusive of any easement areas
which are located on, over, under or through the Premises (or
undivided portion thereof) and are either reserved by Landlord
(hereinafter defined) or granted to the Port Authority or PATH
(as those terms are hereinafter defined) under the Port Author-
ity Easement Agreement (hereinafter defined) (if such easement
areas are separately assessed), on the PILOT Commencement Date
(hereinafter defined), as such assessed value may increase or
decrease from time to time, and (ii) the final assessed value
of the Premises (or undivided portion thereof), obtained as
provided in Section 41,10 and exclusive of any easement areas



which are located on, over, under or through the Premises (or
undivided portion thereof) and are either reserved by Landlord
or granted to the Port Authority or PATH under the Port Author-
ity Easement Agreement (if such easement areas are separately
assessed), on the date of Commencement of Construction (here-
inafter defined).

1.02 "Acceptable Securities" shall have the mean-
ing provided in Section 11.10(c).

1.03 "affiliate" shall mean in the case of any Per-
son (hereinafter defined), a corporation, partnership, ten-
ancy-in-common or other business entity or individual which,
directly or indirectly, controls, is controlled by or is
under common control with such Person. For purposes of the
foregoing definition, "control" (including "control by" and
"under common control with") shall mean possession, directly
or indirectly, of the power to direct or cause the direction
of the management policies of the entity in question, whether
through the ownership of voting securities, partnership inter-
ests, or by contract or otherwise. Notwithstanding the fore-
going, if Olympia & York Battery Park Company is Tenant (here-
inafter defined), for purposes of the definition of Permitted
Assignee (hereinafter defined), "Affiliate" shall mean (i)
Guarantor (hereinafter defined), (ii) any corporation which
owns at least ninety percent (90%) of the authorized and
outstanding voting stock of Guarantor, (iii) any corporation
at least ninety percent (90%) of whose authorized and out-
standing voting stock is owned by Guarantor or a corporation
referred to in clause (ii), or (iv) any partnership with re-
spect to whose profits and losses Guarantor or a corporation
referred to in clause (ii) or (iii) above has at least a
ninety percent (90%) interest as the managing general partner.

1.04 "alternate PILOT Commencement Date” shall have
the meaning provided in Section 11.06(c).

1.05 "Annual Percentage Rent Statement” shall have
the-meaning provided in Section 3.04(e).

1.06 "Base Lease Year" shall have the meaning pro-
vided in Section 3.04(a).

1.07 "Base Rent" shall have the meaning provided
in Section 3.01.

1.08 "Basic Other Rent" shall have the meaning
provided in Section 3.05(b).

1.09 "Basic Retail Rent" shall have the meaning
provided in Section 3.05(a).



1.10 "Battery Park City" shall have the meaning
provided in Recital A. '

1.11 "Board of Estimate Resolution" shall mean the
Resolution of the Board of Estimate of New York City, dated
January 13, 1983 (Cal. No. 88), a copy of which is annexed
hereto as Exhibit "K" and made a part hereof.

1.12 "BPC Development Corporation" shall mean
BPC Development Corporation, a subsidiary of UDC (herein-
after defined).

1.13 "Buildings" shall mean all the buildings (in-
cluding, without limitation, footings and foundations), Equip-
ment (hereinafter defined) and other improvements and appur-
tenances of every kind and description hereafter erected,
coristructed, or placed upon the Land (hereinafter defined) or
within the easements granted to Tenant by Landlord pursuant
to this Lease or the Easement and Restrictive Covenant Agree-
ment (hereinafter defined) for the improvement, use or enjoyment
of the Premises and any and all alterations and replacements
thereof, additions thereto and substitutions therefor, exclud-
ing, however, (i) the Civic Facilities (hereinafter defined)
and (ii) the improvements and appurtenances erected, con-
structed or placed by the Port Authority or PATH within the
easements created under the Port Authority Easement Agreement.

. 1.14 "Building Standard Improvements" shall mean
the leasehold improvements generally provided by Tenant from
time to time to Subtenants (hereinafter defined) under Sub-
leases (hereinafter defined) of office, Retail (hereinafter
defined) or Other (hereinafter defined) space, as the case
may be, at the Buildings, but in no event less than the lease-
hold improvements then generally provided by landlords of
office buildings in New York City to their subtenants of
office, Retail or Other space, as the case may be.

1.15 "Buildings Scheduled Completion Date" shall
mean December 31, 1985, without consideration of any extension
or extensions of that date by reason of Unavoidable Delays
(hereinafter defined).

1.16 "Business Days" shall mean all days which are
not a Saturday, Sunday or a day observed as a holiday by
either the State of New York or the federal government, or,
as long as Olympia & York Battery Park Company or an Affiliate
or Permitted Assignee of Olympia & York Battery Park Company
is the Tenant, the following Jewish holidays: Rosh Hashanah
(both days), Yom Kippur, Succoth (first two (2) days), Shmini
Atzereth, Simchas Torah, Passover (first two (2) days and
last two (2) days) and Shavuoth (both days).



1.17 "C.P.A." shall have the meaning provided in
Section 3.06(b).

1.18 "Capital Improvement" shall have the meaning
provided in Section 13.01.

1.19 "Central Plant” shall have the meaning §rovided
in the Project Operating Agreement (hereinafter defined).

1.20 "Certificate of Occupancy" shall mean a cer-
tificate of occupancy issued by the Department of Buildings
of New York City pursuant to Section 1804 of the New York
City Charter or any successor statute of similar import, or
other similar certificate issued by a department or agency
of New York City.

1.21 "Civic Facilities” shall have the meaning
provided in Section 26.0l(c).

1.22 "Civic Facilities Construction Agreement"”
shall mean the agreement defined in Section 26.01(b), as said
agreement may be hereafter amended.

1.23 "Civic Facilities Development Schedule" shall
mean the schedule set forth in Exhibit "E-2" annexed hereto
and made a part hereof.

1.24 "Civic Facilities Drawings and Specifications"
shall mean the preliminary drawings and specifications and
outline specifications for the Civic Facilities identified in
Exhibit "E-1" annexed hereto and made a part hereof.

1.25 "Civic Facilities Maintenance Agreement" shall
mean the agreement described in Section 26.02(e), as said
agreement may be hereafter amended.

1 mean the date of

1.26 "Commencement Date" shal
r defined) as set forth

commencement of the Term (hereinafte
in Article 2. '

1.27 "Commencement of Construction" shall mean,
with respect tc the Premises, the date upon which Tenant com-
mences on-site construction of the foundations of the Build-
ings, including excavation and pile driving, and thereafter
proceeds to complete the Buildings without interruption, sub-
ject to Unavoidable Delays; provided, however, that Tenant
shall be deemed to have proceeded to complete the Buildings
without interruption as required above if Substantial Comple-
tion (hereinafter defined) of the Buildings shall occur by
the Scheduled Completion Date (hereinafter defined).



1.28 "Construction Agreements" shall mean agree-
ments for construction, Restoration (hereinafter defined),
Capital Improvement, rehabilitation, alteration, conversion,
extension, repair or demolition performed pursuant to this
Lease, other than the Civic Facilities Construction Agreement
and any Subcontracts and Purchase Orders (as those terms
are defined in the Civic Facilities Construction Agreement)
entered into by the contractor thereunder.

1.29 "Construction Contract” shall mean the Con-
struction Agreement dated as of the date hereof between Olympia
& York Battery Park Company, as contractor, and American Express
Company, Shearson/American Express, Inc., American Express
International Banking Corporation and American Express Travel
Related Services Company, Inc., as owner, as said agreement may
hereafter be amended in accordance with Article 15 thereof.

1.30 "Construction Laws" shall have the meaning
provided in Section 11.01(a).

1.31 "Consumer Price Index" shall mean the Con-
sumer Price Index for All Urban Consumers published by the
Bureau of Labor Statistics of the United States Department
of Labor, New York, N.Y. - Northeastern N.J. Area, All Items.
(1967 = 100), or any successor index thereto, appropriately
adjusted; provided that if there shall be no successor index
and the parties shall fail to agree upon a substitute index
within thirty (30) days, or if the parties shall fail to
agree upon the appropriate adjustment of such successor or
substitute index within thirty (30) days, a substitute index
or the appropriate adjustment of such successor or substitute
index, as the case may be, shall be determined by arbitration
pursuant to Article 36.

1.32 "Courtyard" shall have the meaning provided
in the Project Operating Agreement.

1.33 "Courtyard Wing" shall mean one of the two
low-rise structures designed principally for office use to
be located on Parcel D at the northern and southern sides
of the Courtyard adjacent to the Buildings.

1.34 "Cross-Default Provisions" shall have the
meaning provided in Section 42,04(a).

1.35 "Cross-Default Rental Commencement Date"
shall have the meaning provided in Section 43.03(c).

1.36 "Default" shall mean any condition or event
which constitutes or, after notice or lapse of time, or both,
would constitute an Event of Default (hereinafter defined).



1.37 "Defaulting Party" shall have the meaning pro-
vided in Section 24.15.

1.38 "Def1c1ency" shall have the meaning provided
in Section 24.04(c).

1.39 "Depository" shall mean any Person who would
qualify as an Institutional Lender (hereinafter defined)
having an office in the Borough of Manhattan, who is qualified
to do business in the State of New York and who is designated
from time to time by Tenant to serve as Depository pursuant
to this Lease.

1.40 "Design Guidelines" shall mean the POD III
Infrastructure Drawings and Specifications, consisting of the
Esplanade Drawings and Specifications, dated September 11,
1981, prepared by Cooper, Eckstut Associates, and the Albany
Street and South End Avenue Drawings and Specifications,
dated May 20, 1981, as revised through September 11, 1981,
prepared by Vollmer Associates, Inc.

1.41 "Development Guidelines" shall mean the guide-
lines set forth in Exhibit "G" annexed hereto and made a part
hereof.

1.42 T"Easement and Restrictive Covenant Agreement"”
shall mean the Easement and Restrictive Covenant Agreement,
dated as of the date hereof, between Landlord and Tenant, in-
tended to be recorded in the Office of the Register of New
York City (New York County).

1.43 T"Easement Plan" shall mean the survey labelled
LB-45-BX1, prepared by Benjamin D. Goldberg, Licensed Land Sur-
veyor, State of New York, Earl B, Lovell - S.P. Belcher, Inc.,
dated December 13, 1982 and last amended June 13, 1983, which
survey has been initialled by Landlord and Tenant

1.44 "E.I.S." shall have the meaning provided in
Section 11.02(a).

1.45 "Equipment"” shall mean all fixtures and per-
sonal property incorporated in or attached to and used or
usable in the operation of the Premises, including, without
limitation, all machinery, apparatus, devices, motors, dynamos,
engines, compressors, pumps, boilers and burners; heating,
lighting, plumbing, ventilating, air cooling and air condi-
tioning equipment; chutes, ducts, pipes, tanks, fittings,
conduits. and wiring; incinerating equipment; elevators, es-
calators and hoists; partitions, doors, cabinets, hardware;
floor, wall and ceiling coverings of the public areas only;
washroom, toilet and lavatory equipment; lobby decorations;
windows; window washing hoists and equipment; communications -



equipment; fire prevention and extinguishing equipment; and
all additions thereto and replacements thereof; excluding,
however, any of the foregoing which are (a) owned by occupants
of the Premises who are not also Tenant or an Affiliate of
Tenant, or contractors engaged in maintaining the same, (b)
Civic Facilities, or (c) property owned by the Port Authority’
or PATH and located within the easements created under the
Port Authority Easement Agreement.

1.46 "Escrow Agent" shall mean any independent
public accounting firm having at least ten (10) partners and
from time to time designated by Landlord.

1.47 "Escrow Agreement" shall mean (i) the Agree-
ment, dated as of the date as of which this Lease is made,
among Landlord, Tenant and Escrow Agent, the form of which
Agreement is annexed hereto and made a part hereof as Exhibit
"J", and (ii) any successor agreement thereto, as contemplated
by the Escrow Agreement.

1.48 "Event of Default" shall have the meaning
provided in Section 24.01.

1.49 T"Expiration Date"” shall mean the date of the
expiration of the Term as set forth in Article 2.

1.50 "Final Completion" shall mean, with respect to
the Buildings, that (i) there shall have been issued one (1)
or more permanent Certificates of Occupancy for the whole of
each of the Buildings, (ii) there shall have been completed
2ll interior work to be performed by Tenant under Subleases
with Persons who are not Affiliates of Tenant or Permitted
Assignees for not less than fifty percent (50%) of the Net
Rentable Square Feet (hereinafter defined) of the Buildings,
and (iii) not less than fifty percent (50%) of the Net Rent-
able Sguare Feet of the Buildings shall be leased to and
occupied by Subtenants who are not Affiliates of Tenant or
Permitted Assignees, provided that if American Express Com-
pany and/or any of its Affiliates are the tenant under this
Lease, the conditions set forth in clauses (ii) and (iii)
shall be deemed satisfied if one or more of the entities
constituting such tenant shall occupy, for the conduct of
its or their own businesses, in the aggregate not less than
fifty percent (50%) of the Net Rentable Sguare Feet of the
Buildings and the interior work to be performed with respect
to such occupancy shall have been completed for not less
than fifty percent (50%) of the Net Rentable Square Feet
of the Buildings.

1.51 "Final Plans" shall have the meaning provided
in Section 11.03(b). :



1.52 "Fiscal Year" shall mean each twelve (12)
month period commencing July 1 and ending June 30, any por-
tion of which occurs during the Term, or such other twelve
(12) month period from time to time selected by Tenant in
connection with an assignment of this Lease to a Person who
is not a Permitted Assignee.

1.53 "Fully Enclosed" shall mean, with respect to
the Buildings, that (i) construction of the entire supporting
structure of the Buildings shall have been completed, (ii)
all fenestration shall be substantially in place, and (iii)
the skin and roof shall have been substantially completed.

1.54 "Governmental Authority (Authorities)” shall
mean the United States of America, the State of New York,
New York City and any agency, department, commission, board,
bureau, instrumentality or political subdivision of any of
the foregoing, now existing or hereafter created, having
jurisdiction over the Premises or any portion thereof.

1.55 "Gross Other Revenue" shall mean for the
applicable period, (i) all revenues to Tenant (determined
in accordance with generally accepted accounting principles
consistently applied) from, in connection with or arising
out of the use and occupancy of space in the Buildings which
is being used for Other purposes, including, without limita-
tion, base rent, fixed rent, percentage rent, additional
rent, debt service and all other income, sums and charges,
whether payable under a Sublease or otherwise, less (ii)
the Gross Revenue Exclusion (hereinafter defined) and any
reimbursements paid by a Subtenant to Tenant with respect
to amounts paid by Tenant to Landlord pursuant to Section
3.05(b) on account of Tenant's Sublease with such Subtenant.

1.56 "Gross Retail Revenue" shall mean for the ap-
plicable period, (i) all revenues to Tenant (determined in
accordance with generally accepted accounting principles con-
sistently applied) from, in connection with or arising out of
the use and occupancy of space in the Buildings which is being
used for Retail purposes, including, without limitation, base
rent, fixed rent, percentage rent, additional rent, debt service
and all other income, sums and charges, whether payable under
a Sublease or otherwise, less (ii) the Gross Revenue Exclusion
and any reimbursements paid by a Subtenant to Tenant with re-
spect to amounts paid by Tenant to Landlord pursuant to Sec-
tion 3.05(a) on account of Tenant's Sublease with such Subtenant.

1.57 "Gross Revenue Exclusion" shall mean debt ser-
vice on a loan made by Tenant to a Subtenant of office, Retail
or Other space, as the case may be, to finance the initial
leasehold improvements for such Subtenant in excess of the
then Building Standard Improvements, which loan shall be

10



evidenced by a promissory note made by such Subtenant to Ten-
ant, provided, however, that if prior to Tenant and such Sub-
tenant entering into such Sublease, Landlord and Tenant shall
agree on the amount by which the cost per square foot per

annum of the initial leasehold improvements for such Sub-

tenant exceeds the cost per square foot per annum of the Build-
ing Standard Improvements, such debt service may be included

as part of the rental under the Sublease with such Subtenant, -
and "Gross Revenue Exclusion" shall mean such part of such
rental, and such loan need not be evidenced by a promissory note.

1.58 "Guarantor" shall mean 0&Y Equity Corp., a
New York corporation.

1.59 "Guarantor Event of Default" shall have the
meaning provided in Section 43.03(a).

1.60 "Guaranty" shall mean the Guaranty and Con-
sent to Service, dated as of September 1, 1981, and the First
Amendment to Guaranty and Consent to Service, dated as of the
date hereof, executed and delivered by Guarantor in favor of
Landlord guaranteeing Tenant's performance under this Lease
and the performance of the tenants under the other Severance
Leases, the forms of which Guaranty and Consent to Service and
First Amendment to Guaranty and Consent to Service are annexed
hereto as Exhibit "F-1" and Exhibit "F-2", respectively, and
made a part hereof.

1.61 "Impositions" shall have the meaning provided
in Section 4.01.

1.62 "Institutional Lender" shall mean a savings
bank, a savings and loan association, a commercial bank or
trust company (whether acting individually or in a fiduciary
capacity), an insurance company organized and existing under
the laws of the United States or any state thereof or under
the laws of Canada, a real estate investment trust sponsored
by an Institutional Lender (which is not another real estate
investment trust), a religious, educational or eleemosynary
institution, a union, federal, state, municipal or secular
employee's welfare, benefit, pension or retirement fund or
any combination of Institutional Lenders; provided, that each
of the above entities shall qualify as an Institutional
Lender within the provisions of this Section only if it shall
(a) be subject, or submit itself, to the jurisdiction of the
courts of the State of New York in any actions arising out
of this Lease;: (b) be-subject to ‘the supervision of the
Comptroller of the Currency of the United States or the
Insurance Department or the Banking Department or the Comp-
troller of the State of New York, or the Board of Regents of
the University of the State of New York, or the Comptroller
of New York City, or any federal, state or municipal agency or

11



public benefit corporation or public authority advancing or
assuring mortgage loans or making payments which, in any
manner, assist in the financing, development, operation and
maintenance of improvements, or, in the case of a secular
employee's welfare, benefit, pension or retirement fund, be
the subject of a then current favorahle Determination Letter
from the Internal Revenue Service pursuant to Sections 401 and
501 of the Internal Revenue Code, and (c) have net assets of
not less than $500,000,000; provided, however, that (i) a com-
mercial bank organized and existing under the laws of Canada
or any of its provinces, or the New York agency of such bank,
(i1) a commercial bank, a trust company (whether acting indi-
v1dua}ly or in a fiduciary capacity) or an insurance company
o;gqnlzed under the laws of a state other than New York, or
(1ii) a state employee's pension or retirement fund of a state
other than New York, which is not supervised by any of the
entities set forth in clause (b) above, shall be deemed an

In§titutional Lender if it is otherwise in compliance with
this Section 1.62.

1.63 "Land" shall mean the land denominated
Parcel C in Exhibit "A" annexed hereto and made a part
hereof.

1.64 "Landlord", on the date as of which this Lease
is made, shall mean Battery Park City Authority, but there-
after, "Landlord" shall mean only the fee owner of the Premises
at the time in question, so that if Battery Park City Authority
or any successor to its interest hereunder ceases to have any
fee title interest in the Premises as the result of a permitted
sale or sales or transfer or transfers of the Landlord's fee
title interest in the Premises, then the seller or transferor
shall be and hereby is entirely freed and relieved of all
agreements, covenants and obligations of Landlord@ hereunder
to be performed on or after the date of such sale or transfer,
any remaining liability of such seller or transferor to be
subject to the provisions of Section 43.01 hereoi, and
it shall be deemed and construed without further agreement
between the parties or their successors in interest and the
Person who then acquires or owns fee title to the Premises,
including, without limitation, the purchaser or transferee
in any such permitted sale or transfer, that such Person
has assumed and agreed to carry out, subject to the provisions
of Section 43.01 hereof, any and all agreements, covenants
and obligations of Landlord hereunder accruing on or after
the date of the aforesaid sale or transfer.

1.65 "Landlord's Unavoidable Delays" shall mean
delays incurred by Landlord due to (i) strikes, lockouts, acts
of God, enemy action, civil commotion, or the inability to ob-
tain labor or materials due to governmental restrictions, (ii)
the wrongful failure of Tenant (as determined by arbitration
pursuant to this Lease) to grant any consent or approval to
Landlord, (iii) fire or other casualty or other causes beyond
the control of Landlerd (not including Landlord's insolvency or
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financial condition), (iv) the breach or default of Tenant in
the performance of its obligations under this Lease, or of the
tenant under any other Severance Lease or the contractor under
the Civic Facilities Construction Agreement or the contractor
under the Civic Facilities Maintenance Agreement, provided
that such contractor is Olympia & York Battery Park Company

or a Permitted Assignee of the same, (v) the wrongful denial
or withholding of approval by the Port Authority or PATH
arising under the Port Authority Easement Agreement, (vi) the
failure of the Port Authority or PATH to obtain the approvals
required under Section 5(h) of the Port Authority Easement
Agreement, (vii) the obtaining of an injunction by the Port
Authority or PATH in connection with the Port Authority Ease-
ment Agreement if it is determined, beyond the right of judicial
appeal, that the Port Authority or PATH, as the case may be,
was not entitled to such injunction, (viii) a work stoppage

or slow-down which is required in order not to unreasonably
interfere with the Work of Others (hereinafter defined), which
for purposes of this Section 1.65 shall include, without
limitation, the construction activities of Tenant under this
Lease or the tenant under any other Severance Lease, (ix)
interruption of, or substantial interference with, access

to the Civic Facilities or an area at Battery Park City at
which the Civic Facilities are to be constructed, resulting
from the construction of Westway (hereinafter defined) or

(x) a delay in the design of Westway; provided that in each
instance Landlord shall have notified Tenant thereof not later
than ten (10) Business Days after the incident causing the
delay shall have occurred.

1.66 "Late Charge Rate" shall have the meaning
provided in Article 6.

1.67 "Lease" shall have the meaning set forth in
Recital D.

. 1.68 "Lease Year" shall mean each Fiscal Year dur-
ing the Term commencing on or after Substantial Completion cf
the Buildings, except as otherwise provided in Section 3.04(b).

1.69 "Management Committee" shall have the meaning
provided in the Project Operating Agreement.

1.70 "Master Development Plan" shall mean the plan
annexed to the Master Lease (hereinafter defined) as Schedule
A, as supplemented by the Large-Scale Commercial Development
Plan annexed to the Master Lease as Schedule B,

1.71 "Master Lease" shall mean the Restated

Amended Agreement of Lease referred to in Recital B, as
amended by (a) the First Amendment of Master Lease referred
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to in Recital E and (b) the Second Amendment of Master Lease
entered into by Landlord, as both landlord and tenant under
the Restated Amended Agreement of Lease, dated as of the date
hereof and intended to be recorded in the Office of the Regis-
ter of New York City, (New York County), and as the Restated
Amended Agreement of Lease, as so amended, may hereafter be
amended.

1.72 "Master Sublease" shall have the meaning pro-
vided in Recital C. The Master Sublease has been terminated
by the termination agreement referred to in Recital E.

1.73 "Mechanical Penthouse" shall mean the pent-
house around the Winter Garden (hereinafter defined) at level
+66.75 which houses the mechanical equipment that provides
heated and cooled air and ventilation to the Winter Garden.

1.74 "Memorandum of Understanding"” shall mean the
Memorandum of Understanding, dated as of November 8, 1979,
among the Governor of the State of New York, the Mayor of New
York City and the President and Chief Executive Officer of UDC
and of Battery Park City Authority, as supplemented by Letter,
dated November 8, 1979, from the President and Chief Executive
Officer of UDC and Battery Park City Authority to the Mayor
of New York City.

1.75 "Mortgage" shall mean a mortgage which con-
stitutes a lien on Tenant's interest in this Lease and the
leasehold interest created hereby, provided such mortgage is
held by (i) an Institutional Lender or its assignee, or (ii)

a Person formerly constituting Tenant, or such Person's as-

signee, if such mortgage is made toc such Person in connection

with (%) an assignment by it of its interest in the Lease, (y)

a transfer of partnership interests in a partnership which is
Tenant or (z) a transfer of stock in a corporation which is Tenant.

1.76 "Mortgagee" shall mean the holder of a Mortgage.

1.77 "Net Fixed Rent" shall mean for the applicable
period, (i) all revenues to Tenant (determined in accordance
with generally accepted accounting principles consistently ap-
plied) from, in connection with or arising out of the use and
occupancy of all space in the Buildings which is permitted to
be used for office purposes (except to the extent deemed space
used for Retail uses in accordance with Section 23.04(i)) or
the parking of vehicles in accordance with the Certificates
of Occupancy for the Buildings, including, without limitation,
base rent, fixed rent, percentage rent, additional rent, debt
service and all other income, sums and charges, whether pay-
able under a Sublease or otherwise, less (ii) the aggregate
of (x) the Gross Revenue Exclusion, (y) an amount equal to a
fraction multiplied by Operating Costs (hereinafter defined),
said fraction having a numerator equal to the number of Net

14



Rentable Square Feet in the Buildings which are permitted to

be used for office purposes in accordance with the Certificates
of Occupancy for such Buildings, and a denominator equal to

the number of Net Rentable Square Feet in the Buildings, and
(z) the aggregate amount of the reimbursements, if any, paid

by Subtenants to Tenant with respect to amounts paid by Tenant
to Landlord pursuant to Section 3.04 on account of Tenant's
respective Subleases with such Subtenants.

1.78 "Net Rentable Square Feet" shall mean the aggre-
gate floor area of the spaces within the Buildings (excluding
30,000 square feet in the Buildings located at or below the
lobbies located at level +32 of the Buildings, if such space
is used as storage space, and excluding all driveways and
space used for the parking of vehicles) measured from the in-
terior side of all window glass, excluding common elevator
shafts, fire tower and other common stairwells, shafts con-
nected to the central heating, ventilating and air condition-
ing system of the Buildings, and their enclosing walls, but
including columns and other structures not expressly excluded
From and after Substantial Completion of the Buildings, the
number of Net Rentable Square Feet for any purpose under this
Lease shall be calculated and certified on the basis of "as-
built" drawings for the Buildings prepared by a licensed pro-
fessional engineer or registered architect approved by Land-
lord, such approval not to be unreasonably withheld or delayed.
Prlor to Substantial Completion, any necessary calculations
and certifications shall be made on the basis of the Final
Plans for the Buildings.

1.79 "New York City" shall mean The City of New
York, a municipal corporation of the State of New York.

1.80 "Non-Defaulting Party" shall have the meaning
provided in Section 24.15.

1.81 "Non-Office Rent Statement” shall have
the meaning provided in Section 3.05(e).

1.82 "North Cove" shall mean the inlet of the
Hudson River as shown on the Easement Plan.

] 1.83 "Northern Parcel" shall mean the land de-
scribed as such parcel in Exhibit "I" annexed hereto and made
a part hereof.

1.84 "Northern Pedestrian Bridge" shall mean the
east-west Pedestrian Bridge (hereinafter defined) connecting
Parcel B to the easterly side of West Street.

1.85 "Notice" shall have the meaning provided in
Sectlon 25.01.



1.86 "Operating Costs" shall mean for the applicable
period, all reasonable costs and expenses incurred by Tenant
(determined in accordance with generally accepted accounting
principles consistently applied) in connection with the use,
operation and maintenance of the Premises, including, without
limitation, Rental (hereinafter defined) (other than Percent-
age Rent, Retail Rent and Other Rent (as those terms are here-
inafter defined)), but excluding depreciation, amortization of
any indebtedness, the cost of any items for which Tenant is
reimbursed by insurance proceeds or condemnation awards (ex-
cept to the extent such reimbursements were included by Tenant
in income for the purposes of calculating Net Fixed Rent),
and the cost, whether or not amortized, of any alterations,
additions, changes, replacements, improvements, repairs or
other items (i) which, under generally accepted accounting
principles consistently applied, are properly classified
only as capital expenditures and not as items which can be
expensed, or (ii) for which Tenant is reimbursed by way of
the Gross Revenue Exclusion. For the purpose of calculating
Operating Costs, subleasing expenses, other than leasehold
improvements for Subtenants, shall be amortized over the
original term of the Sublease in qguestion. Operating Costs
which are incurred in connection with the Premises and property
of Tenant which is not part of the Premises shall be equitably
allocated among the Premises and such other property.

1.87 "Option to Purchase” shall mean the Option
to Purchase described in paragraph 4 of Exhibit "B" annexed
hereto and made a part hereof.

1.88 "Other" shall mean any use other than office
or Retail, it being expressly understood, however, that space
used for the parking of vehicles shall not constitute "Other"
space for any purpose under this Lease.

1.89 "Other Percentage Rent" shall have the meaning
provided in Section 3.05(b).

1.90 "Other Rent" shall have the meaning pro-
vided in Section 3.05(b).

1.91 "Parcel" shall mean any one of the specific por-~
tions of land individually described by metes and bounds in
Exhibit "A" to each of the Severance Leases and denominated
respectively as Parcel A, Parcel B, Parcel C and Parcel D, as
the metes and bounds of Parcel B, Parcel C and Parcel D may
hereafter be adjusted in accordance with Section 11.05(b) of
the Severance Lease covering the Parcel in question, together
with the buildings and improvements located on such Parcel and
any easements over other Parcels or over the Civic Facilities
granted by Landlord to the tenant of the Parcel in question
pursuant to the Severance Lease for such Parcel or the Easement
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and Restrictive Covenant Agreement, for the improvement, use or
enjoyment of such Parcel.

1.92 "Parcel Lines Easement Plan" shall mean the sur-
vey labelled LB-45-BZ, prepared by Benjamin D. Goldberg, Licensed
Land Surveyor, State of New York, Earl B, Lovell-S,P. Belrher,
Inc., dated February 23, 1983 and last amended June 13, 1983,
which survey has been initialled by Landlord and Tenant,

1.93 "PATH" shall mean the Port Authority Trans-
Hudson Corporation, a subsidiary of the Port Authority.

_ 1.94 "Payments in Lieu of Taxes" shall have the
meaning provided in Section 3.02(a).

1.95 "Pedestrian Bridges" shall mean the two (2)
east-west bridges identified in the Civic Facilities Drawings
and Specifications (including, without limitation, the en-
trances, doors, revolving doors and enclosures therefor, ter-
minals, supports, heating, ventilating and air-conditioning
systems thereof, and the steps, ramps, escalators and elevators
leading thereto), one (1) of said bridges being the Northern
Pedestrian Bridge and the other the Southern Pedestrian Bridge
(hereinafter defined).

1.96 "Percentage Rent" shall have the meaning pro-
vided in Section 3.04(a).

1.97 "Permitted Assignee" shall have the meaning
provided in Section 10.01l(a).

1.98 "Person" shall mean and include an individu-
al, corporation, partnership, joint venture, estate, trust,
unincorporated association, any federal, state, county or
municipal government or any bureau, department, authority or
agency thereof.

1.99 "PILOT" shall have the meaning provided in
Section 3.02(a).

1.100 "PILOT Commencement Date"” shall mean the
date which is the later of (i) the July 1 next succeeding
the Buildings Scheduled Completion Date, and (ii) the first
day of the calendar month next succeeding the calendar month
in which the date of Substantial Completion of the Buildings
occurs, provided, however, that if Substantial Completion
of the Buildings occurs prior to the Buildings Scheduled
Completion Date, PILOT Commencement Date shall mean the July
1l next succeeding the date on which Substantial Completion
of the Buildings occurs. For purposes of this definition
and Section 3.02(b), "Substantial Completion" shall be deemed
to mean the earlier of "Substantial Completion" as defined.
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in Section 1.136 and the first anniversary of the date that
the first temporary or permanent Certificate of Occupancy
shall have been obtained with respect to space which may be
used for office purposes in the Buildings, which first anni-
versary shall be postponed by the aggregate number of days
of any Unavoidable Delays which delay Tenant in obtaining
temporary Certificate(sg of Occupancy for the whole of the
Buildings.

1.101 "Pledge Agent" shall mean any Person who would
qualify as an Institutional Lender having an office in the
Borough of Manhattan and who is designated from time to time
by Landlord to serve as Pledge Agent pursuant to this Lease.

1.102 "Pledge Agent Agreement" shall mean (i) an
agreement, in form and substance reasonably satisfactory to
the parties thereto, among Landlord, Tenant and Pledge Agent
in connection with any pledge by Tenant to Landlord of cash
and/or Acceptable Securities pursuant to Section 11.10(b)
hereof, and (ii) any successor agreement thereto, as con-
templated by the Pledge Agent Agreement.

1.103 "Port Authority" shall mean the Port Authority
of New York and New Jersey (formerly The Port of New York
Authority), a body corporate and politic created by compact
between the States of New York and New Jersey, with the con-
sent of the Congress of the United States of America.

1.104 "Port Authority Easement Agreement" shall mean
the Port Authority Easement Agreement, described in paragraph
5 of Exhibit "B", as the same may be hereafter amended.

1.105 "Preliminary Plans" shall mean the progress
dravwings and specifications referred to in Section 11.03(a).

1.106 "Premises" shall mean the Land and Buildings,
together with the easements granted to Tenant pursuant to this
Lease or the Easement and Restrictive Covenant Agreement.

1.107 "Prime Rate" shall mean the average, from
time to time, of the last published annual interest rates at
which Citibank, N.A., Manufacturers Hancver Trust Company
and Chemical Bank or their respective successors will lend
money for a period of ninety (90) days to their most credit-
worthy commercial borrowers, without security.

1.108 "Project Operating Agreement" shall mean the
Project Operating Agreement dated as of the date hereof, among
Battery Park City Authority, Olympia & York Battery Park Com-
pany, and American Express Company, Shearson/American Express,
Inc., American Express International Banking Corporation, and
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American Express Travel Related Services Company, Inc., intended
to be recorded in the Office of the Register of New York City
(New York County).

1.109 "Project Scheduled Completion Date" shall
have the meaning provided in Section 11.06(b).

1.110 "Readily Marketable Securities" shall mean
securities (i) which are at the time listed and traded on
the New York Stock Exchange, the American Stock Exchange or
the Automated Quotation System of the National Association
of Securities Dealers, Inc., and (ii) which may then be sold
by the holder thereof, at its option, without legal restric-
tion as to volume, manner of sale or use of proceeds and with-
out the requirement of the filing or effectiveness of any reg-
istration statement, including, without limitation, a registra-
tion statement under the Securities Act of 1933, as amended.

1.111 "Regular PILOT Abatement" shall mean with
respect to the Premises (or undivided portion thereof), a real
property tax abatement for ten (10) years (except as other-
wise provided in Section 3.02 or 11.06(c)) which shall commence
on the PILCT Commencement Date and which, except as otherwise
provided in Section 11.06(c), shall be in an initial amount
of f£ifty percent (50%) of the Abatement Base multiplied by the
Tax Rate (hereinafter defined), which percentage shall decrease
by five (5) percentage points commencing on the first day of
the Tax Year (hereinafter defined) next succeeding the Tax
Year in which the PILOT Commencement Date occurs (except as
otherwise provided in Section 3.02 or 11.06(c)), and annually
on the first day of each succeeding Tax Year thereafter.

1.112 "Rental" shall have the meaning provided in
Section 3.08.
1.113

"Requirements" shall have the meaning pro-
vided in Section

14.01.

. 1.114 "Restoration" shall have the meaning provided
in Section 8.01.
1.115 "Restoration Funds" shall have the meaning

provided in Section 8.02.

1.116 "Restore" shall have the meaning provided
in Section 8.01.

1.117 "Retail" shall mean, (i) except .as otherwise

provided in clause (ii) of this
tablishments referred to in the
defined), and (ii) for purposes
all retail and personal service
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said Zoning Resolution and all establishments listed in para-
graph numbered 1 in the Board of Estimate Resolution, exclud-
ing, however, art galleries operated on a not-for-profit basis,
post offices, meeting halls, telegraph offices, telephone ex-
changes or other communications equipment structures, non-com-
mercial clubs without restrictions on activities or facilities,
blueprinting, photostating and printing establishments not
providing any services to the public, performing arts studios
not charging admission to the public, trade or other schools,
and gymnasia and physical culture or health establishments as
those terms are used in the Zoning Resolution; it being ex-
pressly understood, however, that space used for the parking

of vehicles shall not constitute "Retail" space for any purpose
under this Lease.

1.118 "Retail Percentage Rent" shall have the
meaning provided in Section 3.05(a).

1.119 "Retail Rent" shall have the meaning pro-
vided in Section 3.05(a).

1.120 "Retail Use Allocation" shall have the mean-
ing provided in Section 23.04.

1.121 "Scheduled Completion Date" shall have the
meaning provided in Section 11.05(a).

1.122 "Semi-Annual Percentage Rent Statement" shall
have the meaning provided in Section 3.04(4d).

1.123 "SEQRA" shall mean the New York State Environ-
mental Quality Review Act (Article 8 of the New York State
Environmental Conservation Law) and the applicable regulations
(set forth in 6 NYCRR Part 617) with respect thereto, as said
Act or the regulations may be hereafter amended or supplemented.

1.124 "Settlement Agreement" shall mean the Set-
tlement Agreement, dated as ¢f June 6, 1980, between New
York City and UDC, as supplemented by Letter, dated June 9,
1980, from the President and Chief Executive Officer of UDC
and Battery Park City Authority to the Mayor of New York City.

1.125 "Severance Lease" shall have the meaning
provided. in Recital D.

1.126 "Site Plans" shall mean the site plans and
elevation drawings for the Parcels identified in Exhibit
’D" annexed hereto and made a part hereof, and initialled
by Landlord and Tenant, as such plans and/or drawings may
be hereafter amended or supplemented.
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1,127 "Southern Pedestrian Bridge" shall mean the
east-west Pedestrian Bridge connecting Parcel A to the east-
erly side of West Street,

1.128 "Southern Portion Declaration of Easements”
shall mean the Declaration of Easements, dated May 18, 1982,
among BPC. Development Corporation, Landlord and New York City,
and recorded on October 15, 1982 in Reel 644, Page 480, in the
Office of the Register of New York City (New York County).

1.129 "Special Events" shall mean those events which,
if occurring in a public park or any other public place owned
or leased by New York City, would require the issuance of a
permit by New York City or an agency or department thereof.

1.130 "Special PILOT Abatement" shall mean, with
respect to the Premises (or undivided portion thereof), a real
property tax abatement for ten (10) years (except as otherwise
provided in Section 3.02 or 11.06(c)) which shall commence on
the PILOT Commencement Date and which, except as otherwise pro-
vided in Section 11.06(c), shall be in an initial amount of
seventy-five percent (75%) of the Abatement Base multiplied by
the Tax Rate (hereinafter defined), which percentage shall de-
crease by seven and one-half (7.5) percentage points commencing
on the first day of the Tax Year (hereinafter defined) next suc-
ceeding the Tax Year in which the PILOT Commencement Date occurs
(except as otherwise provided in Section 3.02 or 11.06(c)), and
annually on the first day of each succeeding Tax Year thereafter.

1.131 "Special Sublease" shall have the meaning
provided in Section 3.06(d).

1.132 "State D.O.T." shall mean the Department of
Transportation of the State of New York.

1.133 "Street Mapping Agreement" shall mean the Agree-
ment dated as of April 23, 1982, among BPC Development Corpora-
tion, Battery Park City Authority and New York City, re-
corded on October 27, 1982 in Reel 646 at Page 700 in the Office
of the Register of New York City (New York County).

1.134 "Sublease (Subleases)" shall have the meaning
provided in Section 10.04.

1.135 "Subsidiary" shall having the meaning pro-
vided in Section 28.02(c).

1.136 "Substantial Completion" or "substantially

complete(d)" shall mean that there shall have been issued one
(1) or more temporary Certificates of Occupancy or permanent
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Certificates of Occupancy for the whole of each of the Build-
ings, except as otherwise provided in Section 1.100.

1.137 "Substitute PILOT" shall have the meaning
provided in Section 11.06(a).

1.138 "Subtenant (Subtenants)" shall have the meaning
provided in Section 10.04.

1.139 "Tax Equivalent" shall mean the product ob-
tained by multiplying (i) the total assessed value of the Prem-
ises (or undivided portion thereof), obtained as provided in
Section 41.10, exclusive of any easement areas which are located
on, over, under or through the Premises (or undivided portion
thereof) and are either reserved by Landlord or granted to the
Port Authority or PATH under the Port Authority Easement Agreement
(if such easement areas are separately assessed), for the tax fis-
cal year of New York City (or the portions of each such tax fis-
cal year falling within each Tax Year) by (ii) the Tax Rate.

1.140 "Tax Rate" shall mean, for a tax fiscal year of
New York City (or portion thereof), the tax rate then applicable
to commercial real property situated in the Borough of Manhattan.

1.141 "Tax Year" shall mean the twelve-month period
commencing on July 1, 1982 and ending on June 30, 1883, and each
succeeding twelve-month period or portion therecf during the Term.

1.142 "Taxes" shall have the meaning provided in
Section 4.03(a).

1.143 "Tenant" shall mean Olympia & York Battery
Park Company, provided, however, that whenever this Lease and
the leasehold estate hereby created shall be assigned or trans-
ferred in accordance with the terms of and in the manner speci-
fically permitted by this Lease, then from and after the date
of such assignment or transfer and until the next permitted
assignment or transfer, the term "Tenant" shall mean the per-
mitted assignee or transferee, except that, subject to the
provisions of Section 43.02, the assignor shall continue to
be deemed "Tenant" with respect to any agreements or covenants
required to be performed or observed by Tenant, or obligations
or liabilities of Tenant arising or accruing, prior to the
date of such assignment or.transfer. Notwithstanding the fore-
going, if Olympia & York Battery Park Company assigns or other-
wise transfers its interest in this Lease prior to Substantial
Completion of the Buildings, then until Substantial Completion
of the Buildings, Olympia & York Battery Park Company neverthe-
less shall remain personally liable, jointly and severally, with
the assignee or transferee and any other Person who shall or may
thereafter become Tenant under this Lease, for the due perfor-
mance and observance of all of the obligations of Tenant under
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this Lease, and such personal liability of Olympia & York Bat-
-tery Park Company shall not be diminished or affected by the
non-recourse provisions as to American Express Company and its
Affiliates set forth in Section 43.02.

1.144 "Term" shall mean the term of this Lease as
set forth in Article 2.

1.145 "Total Severance Date" shall have the mean-
ing provided in Section 42.04(a).

1.146 "UDC" shall mean the New York State Urban
Development Corporation, a corporate governmental agency of
the State of New York constituting a political subdivision
and public benefit corporation, its successors and assigns.

1.147 "Unavoidable Delays" shall mean delays in-
curred by Tenant due to (i) strikes, lockouts, acts of God,
enemy action, civil commotion, or the inability to obtain
labor or materials due to governmental restrictions, (ii) the
wrongful failure of Landlord (as determined by arbitration
pursuant to this Lease) to grant any consent or approval to
Tenant, (iii) fire or other casualty or other causes beyond
the control of Tenant (not including Tenant's insolvency or
financial condition), (iv) the breach or default of Landlord in
the performance of its obligations under this Lease, (v) the
failure of Landlord to enforce the provision in future leases
entered into by Landlord with other developers (excluding any
tenant under another Severance Lease) at Battery Park City
that such developers use reasonable efforts to coordinate
their construction activities at Battery Park City with those
of Tenant, (vi) the wrongful denial or withholding of approval
by the Port Authority or PATH arising under the Port Authority
Easement Agreement, (vii) the failure of the Port Authority
or PATH to obtain the approvals required under Section 5(h)
of the Port Authority Easement Agreement, (viii) the obtaining
of an injunction by the Port Authority or PATH in connection
with the Port Authority Easement Agreement if it is determined,
beyond the right of judicial appeal, that the Port Authority
or PATH, as the case may be, was not entitled to such injunc-
tion, (ix) a work stoppage or slow-down requested by Landlord
in order not to unreasonably interfere with the Work of Others,
which for purposes of this Section 1.147 shall include, with-
out limitation, the construction activities of Landlord under
this Lease, (x) interruption of, or substantial interference
with, access to the Premises resulting from the construction
of Westway, (xi) a delay in the design of Westway, provided
that in each instance Tenant shall have notified Landlord
thereof not later than ten (10) Business Days after the in-
cident causing the delay shall have occurred, or (xii) a
delay in the issuance of a permanent (but not a temporary)
Certificate of Occupancy for the Buildings resulting from
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the failure of the Department of Buildings of the City of New
York or successor body of similar function to issue the same,
provided that a registered architect reasonably satisfactory
to Landlord certifies in writing to Landlord that Tenant has
completed all work necessary to obtain such permanent Certifi-
cate of Occupancy.

1.148 "Unexpended Contract Sum” shall have the mean-
ing provided in Section 26.07. :

1.149 "Western Parcel" shall mean the land described -
as such parcel in Exhibit "I" annexed hereto and made a part
hereof. '

1.150 "Westway" shall mean the vehicular roadway
presently being contemplated for construction on, over or
under the street known as West Street and as a substitute for
the highway known as the West Side Highway.

1.151 "Westway Agreement" shall have the meaning
provided in Section 28.02(b).

1.152 "Westway Commission” shall mean, on the date as
of which this Lease is made, the State D.O.T., but thereafter '
"Westway Commission" shall mean the governmental authority or
authorities now existing or hereafter created having jurisdiction
over the construction, operation and maintenance of Westway.

1.153 "Westway Interface Plans" shall have the
meaning provided in Section 28.02(a).

1.154 "Westway Wall" shall have the meaning pro-
vided in Section 28.02(c).

1.155 "Winter Garden" shazll mean the winter garden
as shown on the Site Plans.

1.156 "Work of Others" shall mean any design, devel-
opment or construction which is currently under way or may be
undertaken in the future at Battery Park City by Persons other
than Tenant or a Permitted Assignee or any tenant under an-
other Severance Lease, pursuant to existing or future con-
struction or lease agreements between Landlord and Persons
other than Tenant or a Permitted Assignee.

1.157 "Zoning Resolution" shall mean the Zoning

Resolution of New York City, as the same may be amended from
time to time.
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ARTICLE 2

PREMISES AND TERM OF LEASE

Landlord does hereby demise and lease to Tenant,
and Tenant does hereby hire and take from Landlord (a) all
those certain plots, pieces and parcels of land located in the
City, County, and State of New York, more particularly described

as Parcel C in Exhibit "A" annexed hereto and made a part hereof,

and (b) all Buildings now or hereafter erected thereon, together

with those certain easements described in Exhibit "A" and sub-

ject to and together with those matters set forth in Exhibit "B"

annexed hereto and made a part hereof.

~TO HAVE AND TO HOLD unto Tenant, its successors and
assigns, for a term of years (the "Term") commencing on the date
hereof (the "Commencement Date") and expiring on the 17th day of
June, 2069 or on such earlier date upon which this Lease may
be terminated as hereinafter provided@ (the "Expiration Date").

ARTICLE 3
RENT

Section 3.01. Tenant shall pay to Landlord, with-

out notice or demand, the annual sums set forth below (coil-
lectively, "Base Rent") for the period commencing on the
date hereof and continuing thereafter throughout the Term.
(a) Six Hundred Thousand Dollars ($600,000) per
annum for the period from the date hereof up to but not in-

cluding September 1, 1984.
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(b) Nine Hundred Thousand Dollars ($900,000) per
annum for the period from September 1, 1984 up to but not
including September 1, 1987.

(c) One Million Two Hundred Thousand Dollars
($1,200,000) per annum, commencing on September 1, 1987,
which sum thereafter shall increase by Three Hundred Thousand
Dollars ($300,000) per annum on each September lst thereafter
through September 1, 1999, so that commencing on September 1,
1999 Base Rent payable by Tenant shall be Four Million Eight
Hundred Thousand Dollars ($4,800,000) per annum.

(d) Five Million One Hundred Thousand Dollars
($5,100,000) per annum, commencing on September 1, 2000 and
thereafter during the remainder of the Term.

(e) Tenant shall pay additional Base Rent of Three
Million One Hundred Six Thousand Six Hundred Seventy-Four
Dollars (%3,106,674) per annum for the period from September
1, 1999 up to but not including September 1, 2009.

Base Rent (including the additional Base Rent from and after
the date it becomes payable) shall be due and payable in
equal monthly installments in advance commencing on the date
hereof and on the first day of each month thereafter during
the Term. Base Rent shall be payable by good checks drawn
against an account at a bank which is a meﬁber of the New
York Clearing House Association (or any successor body of
similar function) or in currency which at the time of payment

is legal tender for public and private debts in the United

26



States of America, and shall be payable at the office of Land-
lord set forth above or at such other place in New York City
as Landlord shall direct by notice to Tenant.

Section 3.02.

" (a) Tenant shall pay to Landlord, without notice
or demand, in equal quarterly installments in advance, com-
mencing on the PILOT Commencement Date and thereafter on the
first day of each July, October, January and April during the
Term, the Tax Equivalent less (i) the Special PILOT Abatement
as to an undivided portion of the Premises, as to which the
assessed value shall be determined by multiplying the assessed
value of the entire Premises by a fraction, the numerator of
which shall be the number obtained by subtracting the num-
ber of Net Rentable Sguare Feet on Parcel A from Two Million
(2,000,000) Net Rentable Square Feet, and the denominator of
which shall be the number of Net Rentable Square Feet in the
entire Premises and (ii) the Regular PILOT Abatement as to
the remaining undivided portion of the Premises, as to which
the assessed value shall be determined by subtracting from
the assessed of the entire Premises the portion of such
assessed value determined pursuant to clause (i) of this
Section 3.02(a). Such payments are referred to in this Lease
as "Payments in Lieu of Taxes" or "PILOT." 1If the Buildings
are substantially completed prior tc the date the buildings
on Parcel A are substantially completed, the Net Rentable

Square Feet of Parcel A for purposes of the calculation of
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PILOT hereunder shall be determined from the Final Plans
for the buildings on Parcel A. As soon as practicable after
"as built" drawings for the buildings on Parcel A are available,
the Net Rentéble Square Feet of Parcel A shall be redetermined
from such "as built" drawings, PILOT hereunder shall be recal-
culated on the basis of such redetermination, and the amount
of PILOT payable hereunder shall be adjusted retroactively
in accordance with such recalculation. If such recalculation
shall show that the aggregate amount of PILOT theretofore paid
by Tenant was less than the aggregate amount of PILOT payable
by Tenant for the period in question, Tenant shall pay the
amount of such deficiency, without interest, to Landlord to-
gether with the next installment of Base Rent due under Section
3.01, and if such recalculation shall show that the aggregate
amount of PILOT theretofore paid by Tenant was more than the
aggregate amount of PILOT payable by Tenant for the period
in guestion, Landlord shall permit Tenant to offset the amount
of such excess, without interest, against subsegquent payments
of Base Rent, PILOT, Percentage Rent, Retail Rent and Other
Rent thereafter payable to Landlord.

| (b) Subject to the provisions of Section 11.06(c),
if Substantial Completion shall not have occurred on or before
the July 1 next succeeding the Buildings Scheduled Completion
Date, the Special PILOT Abatement and Regqular PILOT Abatement
shall each be subject to reduction as follows: (i) if the

period from the PILOT Commencement Date through the last day



of the Tax Year in which the PILOT Commencement Date occurs
shall include six (6) full calendar months or more, then com-
mencing on the first day of the Tax Year next succeeding the
Tax Year in which the PILOT Commencement Date 6ccurs, the
percentage of tax abatement to which Tenant shall be entitled
and the number of years for which such abatement shall run
shall be determined as if the entire period for the tax abate-
ment had commenced on the first day of the Tax Year in which
the PILOT Commencement Date occurs, and (ii) if the period ‘
from the PILOT Commencement Date through the last day of the
Tax Year in which the PILOT Commencement Date occurs shall
include less than six (6) full calendar months, then commenc-
ing on the first day of the Tax Year next succeeding the Tax
Year in which the PILOT Commencement Date occurs, the per-
centage of tax abatement to which Tenant shall be entitled and
the number of years for which such abatement shall run shall
be determined as if the entire period for the tax abatement
had commenced on the first day of the Tax Year next succeeding
the Tax Year in which the PILOT Commencement Date occurs.

(c) 1If the PILOT Commencement Date occurs on a day
other than the first day of July, October, January or April,
then the amount of PILOT payable on the PILOT Commencement Date
shall be the prorated portion of the quarterly installment for
the period from the PILOT Commencement Date through the last

day of the then current quarter.
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Section 3.03. Tenant shall continue to pay the full

amount of PILOT reqguired under Section 3.02, notwithstanding
that Tenant may have instituted tax assessment reduction or
other actions or proceedings pursuant to Section 4.06 hereof
‘to reduce the assessed valuation of the Premises. 1If there
shall be a final determination in Tenant's favor of any such
tax reduction orlother action or proceeding, Landlord shall
permit Tenant to offset the amount of any such excess, togeth-
er with interest, if any, for the same period, and at the same
rate which would have accrued on such offset, as if the same
were a refund of New York City real estate taxes, against Base
Rent, Payments in Lieu of Taxes, Substitute PILOT, Percentage
Rent, Retail Rent and Other Rent thereafter payable to Landlord.

Section 3.04.

(a) For the period commencing with the twelfth Lease
Year and for each Lease Year thereafter during the Term through
and including the Lease Year ending in the year 2016, subject
to extension of said year as provided in Section 3.04(b) here-
of, Tenant shall pay to Landlord, in addition to Base Rent and
Payments in Lieu of Taxes, an amount ("Percentage Rent") equal
to five percent (5%) of the amount by which Net Fixed Rent dur-
ing each such Lease Year exceeds Net Fixed Rent during the elev-
enth Lease Year (the "Base Lease Year"). Percentage Rent shall
be computed semi-annually (subject to adjustment as provided in

Section 3.04(e)) and paid in arrears as hereinafter set forth.
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(b) For the purposes of this Section 3.04, if
Substantial Completion of the Buildings shall occur on a
day other than the first day of the Fiscal Year, the first
Lease Year shall be the period from the date of Substantial
Completion of the Buildings through the last day of the Fis-
cal Year in which the date of Substantial Completion of the
Buildings occurs, unless such period shall be less than six
(6) full calendar months, in which event such first Lease
Year shall be the first full Fiscal Year next succeeding the
date on which Substantial Completion of the Buildings occurs.
In addition, if Substantial Completion of the Buildings does
not occur by the Buildings Scheduled Completion Date, then
the year 2016, for the purposes of Section 3.04(a), shall be
extended one (1) year for each full year or portion thereof
in excess of six (6) full calendar months that Substantial
Completion of the Buildings is delayed beyond the Buildings
Scheduled Completion Date.

(c) Tenant shall deliver to Landlord as soon as
practicable after the end of the Base Lease Year, but in no
event later than one hundred twenty (120) days thereafter,

a separate statement for the Premises showing in reasonable
detail Net Fixed Rent for the Base Lease Year.

(d) Commencing with the twelfth Lease Year, Tenant
shall deliver to Landlord as soon as practicable after the
end of the second fiscal guarter in each Lease Year, but in

no event later than sixty (60) days thereafter, a separate
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statement for the Premises ("Semi-Annual Percentage Rent
Statement") showing in reasonable detail Net Fixed Rent from
the beginning of such Lease Year to the end of such second
guarter. Based upon the Semi-Annual Percentage Rent Statement
submitted by Tenant to Landlord, Tenant shall pay to-Landlord
five percent (5%) of the amount, if any, by which Net Fixed’
Rent as shown on the Semi-Annual Percentage Rent Statement
exceeds fifty percent (50%) of the Net Fixed Rent for the
Base Lease Year. Such partial payment of Percentage Rent
shall be made by Tenant simultaneously with the submission
to Landlord of the Semi-Annual Percentage Rent Statement.

(e) Commencing with the twelfth Lease Year, Tenant
shall deliver toc Landlord as soon as practicable after the
end of each Lease Year, but in no event later than one hundred
twenty (120) days thereafter, a separate statement ("Annual
Percentage Rent Statement"™) for the Premises showing in rea-
sonable detail Net Fixed Rent for such Lease Year. If the
Annual Percentage Rent Statement shall show that the sums paid
by Tenant as Percentage Rent for such Lease Year were less
than the Percentage Rent payable by Tenant for such Lease
Year, then Tenant shall pay to Landlord, together with the
delivery to Landlord of the Annual Percentage Rent Statement,
the amount of such deficiency, and if the Annual Percentage
Rent Statement shall show that the sums paid by Tenant as
Percentage Rent for such Lease Year exceeded the Percentagé

Rent payable by Tenant for such Lease Year, Landlord shall
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permit Tenant to offset the amount of such excess, without
interest, against subseguent payments of Percentage Rent,
Base Rent, Payments in Lieu of Taxes, Retail Rent and Other
Rent thereafter payable to Landlord.

(f) 1If during the Base Lease Year the average per-
centage of occupancy for office use of the Buildings is less
than the average percentage of occupancy for office use of
the Buildings during the three (3) Lease Years immediately
preceding the Base Lease Year, the Net Fixed Rent for the
Base Lease Year shall be computed as if during the Base Lease
Year the Buildings had the average percentage of occupancy
for office use during the three (3) Lease Years immediately
preceding the Base Lease Year. Accordingly, for purposes
of determining the revenue, Gross Revenue Exclusion and
Operating Costs components of Net Fixed Rent as provided
in Section 1.77, the revenue, Gross Revenue Exclusion and
Operating Costs shall each be multiplied by a fraction, the
numerator of which shall be the product of (i) the afore-
said average percentage of occupancy for office use of the
Buildings during the three (3) Lease Years immediately pre-
ceding the Base Lease Year, and (ii) the number of Net Rent-
able Square Feet in the Buildings permitted to be used for
office purposes in accordance with the Certificates of Occu-
pancy for the Buildings, and the denominator of which shall be
the average number of Net Rentable Sguare éeet in the Buildings

which are occupied for office use during the Base Lease Year
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under Subleases pursuant to which rent is being paid or is
to be imputed as provided in Sections 3.06(e) or (f) hereof.
(g) In connection with an assignment of Tenant's
interest in this Lease prior to the eleventh Lease Year to
an assignee whose books are maintained on a different fiscal
year than that of Tenant, the first Lease Year, and accord-
ingly the Base Lease Year, shall be determined as if the
fiscal year of the assignee were the Fiscal Year of the Ten-
ant on the date of Substantial Completion of the Buildings.
In connection with an assignment of Tenant's interest in this
Lease after the end of the Base Lease Year to an assignee
whose books are maintained on a different fiscal year from -
those of Tenant, (i) the Lease Year immediately preceding the
assignment shall end on the day immediately preceding the ef-
fective date of the assignment, and (ii) the following Lease
Year shall commence on the effective date of the assignment
and shall end on the next suéceeding last day of the assignee's
fiscal year. The assignee shall pay Percentage Rent for both
such Lease Years, but shall be entitled to a credit for all
sums paid by the assignor to Landlord prior to the effective
date éf the assignment on account of Percentage Rent for the
Lease Year ending on the day immediately‘preceding the effec-
tive date of such assignment. The assignee and Tenant shall
be jointly and severally responsible for any deficiency in
Percentage Rent for any Lease Year preceding the effective

date of the assignment. The assignee also shall be entitled
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to the offset, if any, allowed pursuant to Section 3.04(e) in
the event of any overpayment to Landlord of Percentage Rent

for the Lease Year ending on the day immediately preceding

the effective date of the assignment. Percentage Rent payable
by Tenant and the assignee, respectively, for each such Lease
Year shall be computed by (i) deducting from the Net Fixed

Rent for the particular Lease Year that portion of the Net
Fixed Rent for the Base Lease Year which the number of days

in the particular Lease Year bears to 365, and (ii) multiplying
the aforesaid difference by five percent (5%). 1If the first
semi-annual payment on account of Percentage Rent pursuant to
Section 3.04(d) for the Lease Year commencing on the effective
date of the assignment shall be for less than six (6) full
calendar months, then, in such event, Percentage Rent payable
by Tenant for such partial semi-annual period shall be com-
puted by (i) deducting from the Net Fixed Rent for such partial
period that portion bf the Net Fixed Rent for the Base Lease
Year which the number of days in such partial period bears to
365, and (ii) multiplying the zforesaid difference by five
percent (5%). Any assignment occurring after the determination
of the Base Lease Year shall not cause a change in the Base
Lease Year or in the Net Fixed Rent for the Base Lease Year.

If as a result of a change in Tenanf's Fiscal Year there is

-an inaccurate reflection of the amount of Percentage Rent

which would have been payable to Landlord pursuant to this

Section 3.04 if Tenant's Fiscal Year had remained unchanged
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throughout the portion of the Term during which Percentage
Rent 1is payable, then the amount of Percentage Rent payable
by Tenant to Landlord shall be adjusted to reflect the appro-
priate amount which would otherwise have been so payable.

Section 3.05.

(a) Tenant shall pay to Landlord, in addition to
Base Rent, PILOT, if any, Substitute PILOT, if any, and Percent-
age Rent, if any, the following annual sums ("Retail Rent"):
(i) with respect to each Fiscal Year or portion
thereof during the Term prior to the date on which Substan-
tial Completion of the Buildings shall occur, an amount
equal to the gréater of (x) One and 50/100 Dollars ($1.50),
as such amount shall be adjusted as provided in Section
3.05(c), multiplied by the number of Net Rentable Square
Feet from time to time being used for Retail purposes
in the Buildings, and (y) ten percent (10%) of the Gross
Retail.Revenue from each Sublease of Retail space up
to and including Forty Dollars ($40) of Gross Retail
Revenue per Net Rentable Sgquare Foot under each such
Sublease, plus thirteen and one-half percent (13-1/2%)
of the Gross Retail Revenue from each Sublease in excess
of Forty Dollars ($40) of Gross Retail Revenue per Net
Rentable Sguare Foot ("Retail Percentage Rent"); and
(ii) with respect to each Fiscal Year or portion
therebf during the Term from and after the date on which

Substantial Completion of the Buildings shall occur,
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an amount equal to the greater of (x) One and 50/100
Dollars ($1.50), as such amount shall be adjusted as
provided in Section 3;05(c), multiplied by the greater
of (a) the number of Net Rentable Square Feet from time
to time being used for Retail pdrposes in the Buildings
and (b) the Retail Use Allocation for the Buildings,
and (y) Retail Percentage Rent.
In determining Retail Percentage Rent, the calculation provided
in clause (y) of Section 3.05(a)(1i) and in clause (y) of Sec-
tion 3.05(a)(ii) shall be separately made for each Sublease.
I1f, with respect to a Fiscal Year for which Retail Rent is
payable under Section 3.05(a)(i) or Section 3.05(a)(ii),
a Sublease is not in effect for the entirety of such Fiscal
Year, the Forty Dollars ($40) referred to in clause (y) of
Section 3.05(a)(i) shall be prorated for the number of days
such Sublease is in effect during such Fiscal Year. For pur-
posés of this Lease, the term "Basic Retail Rent" shall mean
the amount set forth in clause (x) of Section 3.05(a) (i)
or in clause (x) of Section 3.05(a)(ii), as the case may be.
(b) Tenant shall pay to Landlord for each Fiscal
Year or portion thereof during the Term, in addition to Base
Rent, PILOT, if any, Substitute PILOT, if any, Percentage
Rent, if any, and Retail Rent, if any, an amount ("Other
Rent") equal to the greater of (i) Seventy-five Cents ($.75),'
multiplied by the number of Net Rentable Square Feet in the

Buildings which from time to time are being used for Other
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purposes ("Basic Other Rent"), and (ii) ten percent (10%)
of the Gross Other Revenue ("Other Percentage Rent").

(c) The amount of One and 50/100 Dollars ($1.50) set
forth in clauses (i) and (ii) of Section 3.05(a) shall be in-
creased on the first day of the first full Fiscal Year follow-
ing the earlier of (i) the effective date of the first Sublease
for Retail space in the Buildings, or (ii) the date of Substan-
tial Completion of the Buildings, and on the first day of each
Fiscal Year thereafter by adding to One and 50/100 Dollars
($1.50) an amount equal to the product of (i) One and 50/100
Dollars ($1.50), and (ii) seven and one-half percent (7.5%) mul-
tiplied by the number of full Fiscal Years, or partial Fiscal
Years containing at least six (6) full calendar months, which
shall have elapsed beyond thé effective date of such first Sub-
lease or such date of Substantial Completion, as the case may be.

(d) Retail Rent and Other Rent, if any, shall be
payable in monthly installments in advance commencing on the
first day of the first Fiscal Year and on the first day of
each month thereafter during the Term. Each monthly install-
ment of Retail Rent payable (i) with respect to each Fiscal
Year or portion thereof during the Term prior to the date on
which Substantial Completion of the Buildings shall occur,
shall be in an amount equal to (x) the product of one-twelfth
(1/12) and One and 50/100 Dollars ($1.50), as One and'50/100
Dollars ($1.50) may be adjusted as provided in Section 3.05(c),

multiplied by (y) the number of Net Rentable Square Feet in



the Buildings which are then being used for Retail purposes,
and (ii) with respect to each Fiscal Year or portion thereof
during the Term from and after the date on which Substantial
Completion of the Buildings shall occur, shall be in an amount
equal to (x) the product of one-twelfth (1/12) and One and
50/100 Dollars ($1.50), as One and 50/100 Dollars ($1.50)

may be adjusted as provided in Section 3.05(c), multiplied

by (y) an amount which is egual to the greater of (1) the
number of Net Rentable Square Feet in the Buildings which

are then being used for Retail purposes, and (2) the Retail
Use Allocation for the Buildings. Each monthly installment

of Other Rent shall be in an amount equal to Six and 25/100
Cents ($.0625) multiplied by the number of Net Rentable Square
Feet in the Buildings which are then being used for Other
purposes. Tenant shall deliver to Landlord, together with
each monthly payment of Retail or Other Rent, the certificate
of a responsible officer (who is at least a Treasurer or Vice
President for finance, or if American Express Company and any
of its Affiliates are Tenant, Vice President for real estate)
or the managing partner of Tenant, or if the managing partner
of Tenant is not an individual, by a responsible financial of-
ficer (who is at least a Treasurer) of such managing partner,
and in connection with the first certification and ény change
in the number of Net Rentable Square Feet being used for Re-
tail or Other.purposes, as the case may be, a statement from

a licensed professional engineer or registered architect ap-
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proved by Landlord, which approval shall not be unreasonably
withheld or delayed, certifying the number of Net Rentable
Square Feet then being used for Retail or Other purposes, as
the case may be. If any space at the Premises shall begin
to be used for Retail or Other purposes on a day other than
the first day of a calendar month, then together with the
next monthly installment of Basic Retail Rent or Basic Other
Rent, as the case may be, Tenant shall pay the Basic Retail
Rent or Basic Other Rent, as the case may be, applicable to
such space for the prior month, prorated for the number of
days such space was so used during such prior month. Any
dispute as to the number of Net Rentable Square Feet at any
time being used for Retail or Other purposes shall be deter-
mined by arbitration pursuant to Article 36.

(e) As soon as practiéable after the end of each Fis-
cal Year éommencing with the first Fiscal Year for which Retail
Rent or Other Rent is payable, but in no event later than one
hundred twenty (120) days thereafter, Tenant shall deliver to
Landlord a separate statement ("Non-Office Rent Statement") for
the Premises showing in reasonable detail the Gross Retail Reve-
nue and Gross Other Revenue for such Fiscal Year.. If the N&n—
Office Rent Statement shall show that the Retail Percentage Rent
for such Fiscal Year is greater than the Basic Retail Rent for
such Fiscal Year, Tenant shall pay to Landlord, together with
Tenant's delivery of the Non-Office Rent Statement, the differ-

ence between the Retail Percentage Rent and the Basic Retail Rent
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for such Fiscal Year. If the Non-Office Rent Statement shall
show that the Other Percentage Rent for such Fiscal Year is
greater than the Basic Other Rent for such Fiscal Year, Tenant
shall pay to Landlord, together with Tenant's delivery of the
Non-Office Rent Statement, the difference between the Other
Percentage Rent and the Basic Other Rent for such Fiscal Year.
(f) 1In connection with an assignment of Tenant's
interest in this Lease to an assignee whose books are main-
tained on a different fiscal year from that of Tenant, (i) the
Fiscal Year immediately preceding the assignment shall end on
the day immediately preceding the effective date of the assign-
ment, and (ii) the following Fiscal Year shall commence on the
effective date of the assignment and shall end on the next suc-
ceeding last day of the assignee's fiscal year. The assignee
shall pay Retail Rent and Other Rent for both such Fiscal Years,
but shall be entitled to a credit for all sums paid by the assign-
or to Landlord prior to the effective date of the assignment on
account of Retail Rent or Other Rent, as the case may be, for the
Fiscal Year ending on the day immediately preceding the effec-
tive date of such assignment. The assignee and Tenant shall be
jointly and severally responsible for any deficiency in Retail
Rent or Other Rent for any Fiscal Year preceding the effective
date of the assignment. If as a result of a change in Tenant's
fiscal year there is an inaccurate reflection of the amount of
Retail Rent or Other Rent which would have been payable to Land-

lord pursuant to this Section 3.05 if Tenant's fiscal year



had remained unchanged throughout the portion of the Term
during which Retail Rent and Other Rent is payable, then the
amount of Retail Rent or Other Rent, as the case may be, pay-
able by Tenant to Landlord shall be adjusted to reflect the
appropriate amount which would otherwise have been so payable.

Section 3.06. In connection with the payment by

Tenant of Percentage Rent, Retail Rent and Other Rent, the
following provisions shall apply:

(a) Tenant shall at all times keep and maintain at
an office located in New York City books and records prepared
on the basis required under this Article 3, showing in reason-
able detail the amount of Net Fixed Rent, Gross Retail Revenue
and Gross Other Revenue. Unless consented to by Landlord, such
books and records relating to any Fiscal Year shall not be de-
stroyed or disposed of for a period of four (4) years after the
end of such Fiscal Year. Landiord or its representatives shall
have the right during regular business hours, on not less than
ten (10) days' notice to¢ Tenant, to examine, audit and/or photo-
copy all such books and records. If an audit by Landlord with
respect to a Fiscal Year is not commenced within the aforesaid
four (4) year period, the computation of Net Fixed Rent, Gross
Retail Revenue and Gross Other Revenue and the Percentage Rent,
Retail Rent and Other Rent paid by Tenant for such Fiscal Year
shall not thereafter be subject to Landlord's audit and shall

conclusively be deemed correct.
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(b) Each Annual Percentage Rent Statement, Semi-
Annual Percentage Rent Statement and Non-Office Rent Statement
required under this Lease shall be (i) prepared in accordance
with generally accepted accounting principles consistently ap-
plied, with such modifications as may be provided in this Lease,
and (ii) verified by a responsible officer (who is at least a
Treasurer or Vice President for finance, or if American Ex-
press Company and any of its Affiliates are Tenant, Vice Pres-
ident for real estate) or the managing partner of Tenant, or
if the managing partner of Tenant is not an individual, by a
responsible financial officer (who is at least a Treasurer) of
such managing partner, as being true and correct to the best of
his knowledge. Each Annual Percentage Rent Statement and Non-
Office Rent Statement shall be certified bv an independent pub-
lic accounting firm (the "C.P.2A.") which is either (x) an ac-
counting firm having at least ten (10) partners, or (y) a firm
approved by Landlord, which approval shall not be unreasonably
withheld. Such certification shall include, without limitation,
a statement by the C.P.A. that an examination of Tenant's books
and records has been conducted by the C,P.A. in accordance with
generally accepted auditing standards consistently applied
and that the Annual Percentage ﬁent Statement or Non-Office
Rent Statement has been prepared in accordance with generally
accepted accounting principles consistently applied, with
such modifications as may be provided in this Lease and such

general exceptions as may be customary for such certifications.
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(c) If Landlord shall elect to conduct an audit of
Tenant's books and records and such audit discloses an under-
payment of Percentage Rent, Retail Rent or Other Rent, subject
to Section 3.06(g), Tenant shall pay to Landlord on demand the
amount of such deficiency, plus interest thereon at the Late
Charge Rate from the date upon which such sum became due to the
date of actual payment. 1In addition, if such deficiency (i)
with respect to Percentage Rent, shall be in excess of three
and one-half percent (3.5%) of the amount alleged by Tenant to
be payable, or (ii) with respect to Retail Rent or Other Rent,
shall be in excess of the greater of (x) Five Thousand Dollars
($5,000), or (y) three and one-half percent (3.5%) of the
amount alleged by Tenant to be payable, Tenant shall pay to
Landlord on demand all reasonable costs incurred by Landlord
in connection with such audit.

(@) 1If Tenant or any Subtenant which is an Affiliate
of Tenant shall as sublandliord enter into (i) a Sublease of (x)
all or substantially all of the Premises, or (y) a substantial
portion (which shall be at least twenty-five percent (25%)) of
the Net Rentable Square Feet which are available for office
use at the Premises, pursuant to which Sublease the Subtenant
thereunder assumes, directly or indirectly, responsibility
for all or substantially all of the expenses relating to the
use, operation and maintenance of the Premises or such space,
as the case may be, provided that the foregoing shall not be

construed to mean and include a Sublease under which the Sub-



tenant is required to pay to the sublandlord escalations over
base amounts with respect to the expenses relating to the
use, operation and maintenance of the Premises or such space,
as the case may be, or (ii) a Sublease of space constituting
at least twenty-five percent (25%) of, as the case may be,
(x) the Net Rentable Square Feet at the Premises which are
available for Retail or Other use or (y) the space at the
Premises which is available for garage use, then, for the
purposes of calculating Net Fixed Rent, Gross Retail Revenue
and Gross Other Revenue for any Lease Year, Lanalord, at

its election, may look to the Net Fixed Rent, Gross Retail
Revenue and Gross Other Revenue of the Subtenant under such
Sublease, or of any Subtenant of such Subtenant with respect
to the same space which is an Affiliate of such Subtenant,
rather than to that of Tenant. 1If there shall exist any Sub-
tenant to which Landlord, pursuant to the foregoing provision
of this Section 3.06(d), would have been entitled to look for
the determination of Net Fixed Rent, Gross Retail Revenue or
Gross Other Revenue but for any reguirement contained in
clause (i) or (ii) of -the preceding sentence that such Subten-
ant's Sublease cover a minimum amount of Net Rentable Sqguare
Feet in the Premises (any such Subtenant's Sublease being
hereinafter referred to as a "Special Sublease"), Landlord,
nevertheless, may look to such Subtenant for the determina-
tion of Net Fixed Rent, Gross Retail Revenue or Gross Other

Revenue, as the case may be, with respect to the portion(s)



of the Premises demised to such Subtenant under any Special
Sublease(s) if the Net Rentable Sguare Feet demised under

the Special Sublease in question, when added to the aggregate
Net Rentable Square Feet demised under all other Subleases

to such Subtenant or any Affiliate thereof, equals or exceeds
(1) in the case of office space, twenty-five percent (25%)

of the Net Rentable Sguare Feet which are available for office
use at the Premises, (2) in the case of Retail or Other space,
twenty-five percent (25%) of the Net Rentable Sguare Feet

at the Premises which are available for the use in guestion,
or (3) in the case of garage space, such percent of the garage
space which is available for such use. Tenant shall cause
each such Subtenant to which Landlord shall be so looking

to comply with the provisions of Sections 3.04, 3.05 and

3.06 regarding the furnishing of statements to Landlord,

the provisions of Section 3.06 regarding the maintaining

of books and records and the permitting of audits of the

same by Landlord, the provisions of Section 3.04 regarding

the payment of Percentage Rent, the provisions of Section

3.05 regarding the payment of Retail Rent and Other Rent,

and the provisions of Section 3.06(c) regarding the payment

of any deficiency in Percentage Rent, Retail Rent or Other
Rent, énd Tenant shall provide or cause to be provided in
each such Sublease that the Subtenant thereunder shall be
subject to the provisions of Sections 3.04, 3.05 andj3.06

and that Landlord may proceed directly against each such
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Subtenant to determine and recover Percentage Rent and the
payments of Retail Rent and Other Rent péyable pursuént to
this Lease. Any default by any such Subtenant under the pro-
visions of Section 3.04, 3.05 or 3.06 beyond any applicable
grace period shall be deemed to be an Event of Default by
Tenant hereunder, unless (i) Tenant shall proceed with due
diligence and continuity to enforce or cause to be enforced
the rights and remedies of the sublandlord under such Sublease
with respect to such default, and such rights and remedies
of the sublandlord are substanfially similar to thcse which
Landlord has under this Lease for a similar default, (ii)
such default is cured within sixty (60) days after the occur-
rence thereof, or such Sublease or the Subtenant's right of
possession thereunder is terminated within said sixty (60)
day period, and (iii) in all events, the applicable Percent-
age Rent, Retail Rent and Other Rent is paid by the last
day of said sixty (60) day period.

(e) 1If Tenant, an Affiliate ¢f Tenant or a Permitted
Assignee (or a Subtenant to which Landlord, as provided in Sec-
tion 3.06(d), shall be looking for the determination of Net
Fixed Rent, Grdss Retail Revenue or Gross Other Revenue) shall
themselves use or occupy any portion of the Buildihgs, there
shall be imputed as income the fair market rental value of the
portion of the Buildings so occupied by Tenant, an Affiliate
of Tenant, a Permitted Assignee or such Subtenant, as the

case may be. Fair market rental value as used in this Lease,
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except as hereinafter provided with respect to Subleases of
space for Retail use, shall mean the rental which would be
paid under a lease (commencing at the same time as the

use or occupancy of Tenant or such Affiliate, Permitted
Assignee or Subtenant) with a non-related Person leasing a
similar amount of space in the same Buildings, for the same
term, for a similar purpose and in a similar location in

the Buildings, and shall include, inter alia, all fixed,

percentage and escalation rents which would be included under
such lease. Fair markét rental value as used in this Lease
with respect to a'Sublease of space for Retail use shall
mean the rental which would be paid under a lease {(commenc-
ing at the same time as the use or occupancy of Tenant or such
Affiliate, Permitted Assignee or Subtenant) with a non-re-
lated Person leasing a similar amount of space at the premises
covered by this Lease or the other Severance Leases, for
the same term, for a similar type of Retail use and in a
similar location at such premises, and shall include, inter
alia, all fixed, percentage and escalation rents which would
be included under such lease. Furthermore, if any cost or
expense incurred shall represent an amount paid or payable
to a related Person, there shall only be included in Operating
Costs an amount which would have been paid or would be pay-
able in the absence of such relationship.

(f) Tenant agrees that the rental under each Sub-

lease shall in no event be less than ninety-five percent {95%)



of the fair market rental value for the sublet space determined
as of the date of the execution of the Sublease. If the rental
under any Sublease shall be less than ninety-five percent (95%)
of the fair market rental value for the sublet space determined
as aforesaid, there shall be imputed as income, for the purpoées
of computing Net Fixed Rent, Gross Retail Revenue and Gross
Other Revenue, for any period for which Percentage Rent, Retail
Rent or Otheg Rent is payable during the term of the Sublease,
the difference between ninety-five percent (95%) of such fair
market rental Qalue and the rental being charged under such
Sublease. Nothing contained in this Section 3.06(f) shall
limit or modify thé provisions-of Section 3.06(e).

(g) If at any time and for any reason there shall be
a dispute as to the determination of Net Fixed Rent, Operating
Expenses, Gross Retail Revenue, Gross Other Revenue, the Gross
Revenue Exclusion, Building Standard Improvements, or fair mar-
ket rental value, such dispute shall be determined by arbitra-
tion pursuant to Article 36 hereof. Pending resolution of the
dispute, Tenant's determination of Net Fixed Rent, Operating
Expenses, Gross Retail Revenue, Gross Other Revenue, the Gross
Revenue Exclusion, Building Standard Improvements or fair market
rental value shall prevail and Tenant shall pay Percentage Rent, -
Retail Rent and Other Rent, as the case may be, based upon such
determination. Without limitation of the foregoing, any defi-
ciency, interest ana expenses which may be payable by Tenant to

Landlord pursuant to Section 3.06(c) shall not be payable if dis-
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puted by Tenant unless and until determined by such arbitration.
If such arbitration determines an underpayment by Tenant, Tenant
shall pay the amount of such underpayment, plus interest there-
on at the Late Charge Rate, on demand.

(h) For purposes of Sections 3.04, 3.05 and 3.06,
(i) storage space located at or above level +12.5 and at or
below level +32 which is leased to a Subtenant of office space
shall be characterized as office space, (ii) all other storage
space used for storage shall be deemed Other space if located
at or above level +12.5 and at or below level +32, and (iii)
storage space shall not be deemed office, Retail or Other space
if located below level +12.5. Tenant agrees that the rental
under each Sublease for storage space entered into with a Sub-
tenant of Retail or Other space shall be not more than the fair
market rental value for such storage space determined as of
the date of the execution of such Sublease. If the rental
under any such Sublease for storage spacé shall exceed the
fair market rental value for such space, such excess shall
be deemed added to the rental under the Sublease with the
Subtenant for the Retail or Other space, as the case may be.

Section 3.07. Landlord and Tenant agree that the

Base Rent, Payments in Lieu of Taxes, Substitute PILOT, Per-.
centage Rent, Retail Rent and Other Rent shall be absolutely
net to Landlord without any abatement, deduction, counterclaim,
set-off or offset whatsoever, except as provided in Sections

3.03, 3.04(e), 4.03(a), 11.06(e), 30.01(b) and 43.03(c) of
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this Lease and Sections 6.03(g) and 17.03 of the Project Opera-
ting Agreement, so that this Leasé shall yield, net, to Land-
lord, the Base Rent, Payments in Lieu of Taxes, Substitute
PILOT, Percentage Rent, Retail Rent and Other Rent payable

in each year during the Term and that, except as otherwise
expressly provided in this Lease and except for (i) Taxes,

if any, and (ii) debt service on any indebtedness of Landlord,
Tenant shall pay all costs, expenses and charges of every

kind and nature relating to the Premises which may arise or
become due or payable during or after (but attributable to

a period falling within) the Term, and that Landlord shall

be indemnified by Tenant against, and held harmless by Tenant
from, the same. Tenant's liability for the payment of Rental
which shall become payable after the Term as aforesaid is
hereby expressly provided to survive the Term.

Section 3.08. Tenant shall pay all Impositions in

accordance with Article 4 hereof.

Section 3.09. All amounts pavable by Tenant pur-

suant to this Lease, including, without limitation, Base Rent,
Payments in Lieu of Taxes, Substitute PILOT, Percentagé Rent,
Retail Rent, Other Rent and Impcsitions (collectively, "Rent-
al"), shall constitute rent under this Lease and-shall be pay-
able in the same manner as Base Rent. In the event of Tenant's
failure. to pay any part of the Rental after Landlord shall have
given Tenant the notice, if any, required to be given under Ar-

ticle 24 and the applicable cure period shall have expired, Land-
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lord (in addition to all other rights and remedies) shall have

all of the rights and remedies provided for in this Lease or at

law or in equity in the case of nonpayment of rent. It is under-

stood and agreed that, except as specifically provided in this

Lease, Tenant's obligation to pay Rental hereunder shall not termi-

nate prior to the Expiration Date, notwithstanding the exercise

by Landlord of any or all of its rights under Article 24 hereof.
ARTICLE 4

IMPOSITIONS

Section 4.01. Tenant covenants and agrees to pay

or cause to be paid, as hereinafter provided, all of the fol-
lowing items ("Impositions") imposed by any entity other than
Battery Park City Authority or any corporate successor to or
subsidiary of Battery Park City Authority and which are not
solely applicable to Battery Park City or properties which
are exempt from the payment of Taxes, or to lessees of the
foregoing: (a) real property assessments (not including
Taxes), (b) personal property taxes, (c) occupancy and rent
taxes, (d) water, water meter and sewer rents, rates and
charges, (e) excises, (f) levies, (g) license and permit fees,
(h) service charges, with respect to police protection, fire
proteétion, street and highway maintenance, construction and
lighting, sanitation and water supply, if any, (i) fines,
penalties and other similar or like governmental charges ap-
plicable to the foregoing and any interest or costs with re-

spect thereto, and (j) except for Taxes, any and all other



governmental levies, fees, rents, assessments or taxes and
charges, general and special, ordinary and extraordinary,
foreseen and unfo;eseen, of any kind and nature whatsoever,
and any interest or costs with respect thereto, which at any
time prior to or during the Term are, or, if the Premises or
any part thereof or the owner thereof were not exempt there-
from, would be (1) assessed, levied, confirmed, imposed upon,
or would grow or become due and payable out of or in respect
of, or would be charged with respect to, the Premises or any
document to which Tenant is a party creating or transferring
an interest or estate in the Premises, the use and occupancy
thereof by Tenant, or this transaction, and (2) encumbrances
or liens on (i) the Premises, or (ii) any vault, passageway
or space in or under the sidewalks or streets in front of or
adjoining the Premises which is not a Civic Facility, an ease-
ment createc under the Port Authority Easement Agreement, or
a portion of Westway, or (iii) any other appurtenances of

the Premises, or (iv) any personal property, Equipment or
other facility used in the operation thereof, or (v) the
Rental (or any portion thereof) payable by Tenant hereunder,
each such Imposition, or installment thereof, during the Term
to be paid before the last day the same may be paid without
fine, penalty, interest or additional cost; provided, however,
that if, by law, any Imposition may at the option of the tax-
payer be paid in installments (whether or not interest shall

accrue on the unpaid balance of such Imposition), Tenant may
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exercise the option to pay the same in such installments and
shall be responsible for the payment of such installments
only, proyided'that all such installmgnt payments relating

to periods prior to the date definitely fixed for the expira-
tion of the Term shall be made prior to the Expiration Date.
Anything contained herein to the contrary notwithstanding,
Tenant shall not be required to pay any charges or taxes,

or any fines, penalties or other similar or like governmental
charges applicable thereto, which are imposed in lieu of

real property taxes specifically against properties which
are exempt from the payment of real property taxes.

Section 4.02. Tenant, from time to time upon the

request of Landlord, shall furnish to Landlord, within the
~earlier of (i) ninety (90) days after the date when an Imposi-
tion is due and payable under this Lease, or (ii) thirty (30)
days after the date when an official receipt of the appro-
priate imposing authority is received, such official receipt
or, if no such receipt has been received by Tenant, other
evidence reasonably satisfactory to Landlord, evidencing

the payment of the Imposition.

Section 4.03.

(a) "Taxes" shall mean (i) the real property taxes
assessed and levied against the Premises or any part thereof
pursuant to the provisions of Chapter 58 of the Charter of New
York City and Chapter 17, Title E, of the Administrative Code

of The City of New York, as the same may now or hereafter be



amended, or any statute or ordinance in lieu thereof in whole
or in part, (ii) charges imposed in lieu of the taxes described
in clause (i) only against Battery Park City or properties in-
cluding the Premises which are exempt from the payment of such
taxes, or the lessees of either of the foregoing, and (iii)
fines, penalties and other similar or like governmental charges
applicable to the foregoing real property taxes or charges and.
any interest or costs with respect thereto. Landlord shall
pay all Taxes which are due and payable with respect to the
Premises before the last day the same may be paid without

fine, penalty, interest or additional cost. Landlord shall
have the right, at its own cost and expense, to contest the
imposition of Taxes, and pending the resolution of such con-
test Landlord shall not be required to pay the Taxes being so
contested, unless failure to pay same shall result in the
immediate loss or forfeiture of the Premises and the termina-
tion of Tenant's interest under this Lease. If Landlord shall
exercise its right to contest the imposition of Taxes, Land-
lord shall promptly notify Tenant of such contest, and shall
deliver to Tenant copies of all applications, protests and
other documents submitted by Landlord to any Governmental
Authority or court in connection with such contest. If Land-
lord shall have failed to pay the Taxes as required hereunder
and shall not have timely commenced a procedure to contest
same, or shall have timely commenced a procedure to contest

the Taxes but failure to pay the Taxes will result in the



immediate loss or forfeiture of the Premises and the termina-
tion of Tenant's interest under this Lease, then Tenant may
pay such unpaid Taxes and deduct such payment from the next
installment(s) of Base Rent, Retail Rent, Other Rent, PILOT,
Substitute PILOT and Percentage Rent payable under this Lease,
together with interest thereon at the Late Charge Rate.
Nothing contained herein shall be construed to release Tenant
from its obligation to pay Impositions other than Taxes as
provided in this Article 4.

(b) Nothing herein contained shall require Tenant
to pay municipal, state or federal incbme, inheritance, estate,
succession, transfer or gift taxes of Landlord, or any corporate
franchise tax imposed upon Landlord.

Section 4.04., Any Imposition, relating to a fiscal

period of the imposing authority, a part of which period is
included within the Term and a part of which is included in

a period of time after the date definitely fixed in Article 2
hereof for the expiration of the Term (whether or not such
Imposition shall be assessed, levied, confirmed, imposed upon
or in respect of or become a lien upon the Premises, or shall
become payable, during the Term) shall be apportioned between
Landlord and Tenant as of such date definitely fixed for the
expiration of the Term, so that Tenant shall pay that portion
of such Imposition which that part of such fiscal period in-

cluded in the period of time before such date definitely fixed
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for the expiration of the Term bears to such fiscal period,
and Landlord shall pay the remainder of such Imposition.

Section 4.05. Tenant shall have the right at its

own expense to contest the amount or validity, in whole or

in part, of any Imposition by appropriate proceedings dili-
gently conducted in good faith, but only after payment of

such Imposition, unless such payment would operate as a bar

to such contest or interfere materially with the prosecution
thereof, in which event, notwithstanding the provisions of
Section 4.01 hereof, payment of such Imposition shall be post-
poned if, and only as long as:

(a) ﬁeither the Premises nor any part thereof, would,
by reason of such postponement or deferment, be, in the reasonable
judgment of Landlord, in danger of being forfeited or lost; and

(b) Tenant shall have deposited with, at Tenant's
option, either Landlord or Depository cash or other security
approved by Landlord in the amount so contested anhd unpaid,
together with all interest and penalties in connection there-
with and all charges that may be assessed against or become a
charge on the Premises or any part thereof in such proceedings.
Upon the termination of such proceedings, it shall be the
obligation of Tenant to pay the amount of such Imposition or
part thereof as finally determined in such proceedings, the
payment of which may have been deferred during the prosecution
of such proceedings, together with any costs, fees (including:

attorneys' fees and disbursements), interest, penalties or
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other liabilities in connection therewith, and upon such pay-
ment, Landlord or Depository, as the case may be, shall return,
with any interest accrued thereon, any amount deposited with
it with respect to such Imposition as aforesaid, provided, how-
ever, that Landlord or Depository, as the case may be, if re-
quested by Tenant, shall disburse said moneys on deposit with
it directly to the imposing authority to whom such Imposition
is payable, If, at any time during the continuance of such
proceedings, Landlord shall reasonably deem insufficient the
amount deposited as aforesaid, Tenant, upon demand, shall
make an additional deposit of such additional sums or other
acceptable security as Landlord reasonably may request, and
upon failure of Tenant to do so, the amount theretofore de-
posited may be applied by Landlord or Depository, as the case
may be, to the payment, removal and discharge of such Impo-
sition and the interest and penalties in connection therewith
and any costs, fees (including attorneys' fees and disburse-
ments) or other liability accruing in any such proceedings,
and the balance, 1f any, shall be returned to Tenant or the
deficiency, if any, shall be paid by Tenant on demand. Noth-
ing contained .in this Section 4.05 or elsewhere in this Lease
shall be deemed to limit Tenant's obligation to make the de-
posits provided for in Article 5 hereof.

Section 4.06. Tenant shall have the right to seek a

reduction in the valuation of the Premises assessed for real

roperty tax purposes and to prosecute any action or proceeding
y d



in connection therewith. If Tenant is not entitled to seek
such reduction in the'same manner as lessees of non-exempt
real property in the County of New York because the PremisesJ
are wholly or partially exempt from such taxes, then Tenant
may commence a proceeding in the Supreme Court, New York
County (or any successor court of similar jurisdiction) to de-
termine whether such a reduction would have been appropriate
in the absence of such exemption. Tenant shall join the taxing
authority and Landlord, at no cost or expense to Landlord,

as parties in that proceeding, but any judgment or decree in
that proceeding beyond the right of appeal, shall be binding
and conclusive upon Landlord and Tenant whether or not the
taxing authority is removed as a party to that proceeding by
order of that or any superior court.

Section 4.07. Landlord shall not be required to join

in any proceedings referred to in Section 4.05 or 4.06 hereof
(other than the proceeding referred to in the last sentence of
Section 4.06) unless the provisions c¢f any law, rule or regula-
tion at the time in effect shall require that such proceedings
be brought by and/or in the name of Landlord, in which event,
Landlord shall join and cooperate in such proceedings or per-
mit the same to be brought in its name but shall not be liable
for the payment of any costs or expenses in connection with
any such proceedings and Tenant shall reimburse Landlord for
any and all reasonable costs or expenses which Landlord may

sustain or incur in connection with any such proceedings.
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Section 4.08. Any certificate, advice or bill of

the appropriate official designated by law to make or issue
the same or to receive payment of any Imposition asserting
non-payment of such Imposition shall be prima facie evidence
that such Imposition is due and unpaid at the time of the
making or issuance of such certificate, advice or bill, at
the time or date stated therein.

ARTICLE 5

DEPOSITS FOR IMPOSITIONS

Section 5.01.

(a) In order to assure the payment of all Imposi-
tions, Tenant, upon the written demand 6f Landlord at any time
after the occurrence of an Event of Default hereunder, subject
to Section 5.01(h), shall deposit with Depository on the first
day of each and every month during the Term, an amount egual
to one-twelfth (1/12th) of the annual Impositions then in ef-
fect, as reasonably estimated by Landlord. 1If, at any time,
the monies so deposited by Tenant shall be insufficient to pay
in full the next installment of Impositions then due, Tenant
shall deposit the amount of the insufficiency with Depository
to enable Depository to pay each installment of Impositions
at least thirty (30) days prior to the due date thereof.

(b) Depository shall hold the deposited monies in
a special account for the purpose of paying the charges for

which such amounts have been deposited as they become due,

and Depository shall apply the deposited monies for such pur-
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pose not later than the last day on which any such charges
may be paid without penalty or interest.

(c) 1f, at any time, the amount of any Imposition
is increased or Landlord receives information that an Imposi-
tion will be increased and the monthly deposits then beihg made
by Tenant under this Article would be insufficient to pay such
Imposition thirty (30) days prior to the due date, Tenant
shall, on Landlord's.demand, deposit immediately with Deposi-
tory sufficient monies for the payment of the increased Impo-
sition. Thereafter, the monthly payments shall be adjusted
so that Depository shall receive from Tenant sufficient monies
tc pay each Imposition at least thirty (30) days prior to
the due date of such'Imposition.

(d) For the purpose of determining whether Depository
has on hand sufficient monies to pay any particular Imposition
at least thirty (30) days prior to the due date thereof, deposits
for each category of Imposition shall be treated separately.
Depository shall not be obligated to use monies deposited for
the payment of an item not yet due and payable for the payment
of an item that is due and payable.

(e) Notwithstanding the foregoing, it is understood
and agreed that (i) deposited monies may be held by Depository
in a single bank account, and (ii) Depository may, at Landlord's
option and direction and if there shall be an Event of Default
with respecf to any payment reguired under this Lease, use

monies so deposited to make the payment which is in default.
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(£) If this Lease shall be terminated by reason of
any Evenﬁ of Default, all deposited monies under this Article
then held by Depository shall be paid to and applied by Land-
lord in payment of any and all sums due under this Lease and
Tenant shall promptly pay the resulting deficiency.

(g) Any interest paid on monies deposited pursuant to
this Article shall be applied pursuant to the foregoing provisions
against amounts thereafter becoming due and payable by Tenant.

(h) Anything in this Article 5 to the contrary not-
withstanding, if the Event of Default which gave rise to Land-
lord having demanded that Tenant make deposits under this Sec-
tion 5.01 shall have been cured by Tenant and for a period
of six (6) consecutive months following such cure no Default
shall have occurred under this Lease, then, at any time after
the expiration of such six (6) month period, upon the written
demand of Tenant, provided that Tenant is not then in Default
under this Lease, all monies deposited under this Article
then held by Depository, with the interest, if any, accrued
thereon, shall be returned tc¢ Tenant and Tenant shall not
be required to make further deposits under this Article 5
unless and until there shall occur a subsequent Event of
Default and Landlord shall make written demand upon Tenant
to make deposits for Impositions.

Section 5.02. 1If Landlord ceases to have any in-

terest in the Premises as fee owner thereof, or in the event

of a sale or transfer by Landlord of its fee interest in the

(e}
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Premises, Landlord shall transfer to the Person who owns or
acquires such interest in the Premises or is:the transferee
of this Lease, all of Landlord's rights with respect to the
deposits made pursuant to Section 5.01, subject to ‘the provi-
sions thereof. Upon such transfer and notice thereof to
Tenant, the transferor shall be deemed to be released from
all liability with respect thereto and Tenant agrees to look
solely to the transferee with respect thereto, and the provi-
sions hereof shall apply to each successive transfer of
Landlord's rights with r;spect'to the deposits.

ARTICLE 6

LATE CHARGES

In the event that payment of Base Rent, Payments
in Lieu of Taxes, Percentage Rent, Substitute PILOT, Retail
Rent, Other Rent or other Rental shall become overdue for
ten (10) days beyond the due date thereof pﬁrsuant to this
Lease (or if no such due date is set forth in this Lease,
then such due date for purposes of this Article 6 shall be
deemed to be the date upon which demand therefor is made),

a late charge on the sums so overdue equal to the greater of
eighteen percent (18%) per annum or the Prime Rate (the "Late
Charge Rate"), for the period from the due date to the date
of actual payment, shall become due and payable to Landlord
as liguidated damages for the administrative costs and ex-
penses incurred by Landlord by réason of Tenant's failure to

make prompt payment and the late charges shall be payable



by Tenant, on demand. No fazilure by Landlord to insist upon
the strict performance by Tenant of its obligations to pay
late charges shall constitute a waiver by Landlord of its
right to enforce the provisions of this Article 6 in any in-
stance thereafter occurring. The provisions of this Article 6
shall not be construed in any way to extend the grace periods
or notice periods provided for in Article 24.

ARTICLE 7

INSURANCE

Section 7.01.

(a) Upon Substantial Completion of the Buildings,
Tenant. at its sole cost and expense shall:

(i) keep the Buildings, or cause
the Buildings to be kept insured under
an "All Risk of Physical Loss" form of
policy, also providing coverage for loss
or damage by water, flood, subsidence
and earthquake, with such sublimits as
are reasonably reqguired by Landlord,
and excluding from such coverage normal
settling only, and including war risks
when and to the extent obtainable from
the United States government or an agency
thereof; such insurance to be in the
amount set forth in the "agreed amount
clause" endorsement to the policy in
guestion, which endorsement shall be
attached to the policy, provided that
such amount shall be (x) sufficient to
prevent Landlord and Tenant from becoming
co-insurers under provisions of applicable
policies of insurance, and (y) not less
than the greatest amount required by
the holder of a Mortgage; and in the /
absence of such "agreed amount clause"
endorsement, such insurance shall meet
the requirements of clauses (x) and (y)
of this Section 7.01(a)(i) and shall
be in an amount not less than ninety
percent (90%) of the actual replacement
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value of the Buildings, such replacement
value to be determined from time to time,
but not less frequently than annually, and
approved by the insurers, it being agreed
that no omission on the part of Landlord

to request any such determination shall re-
lieve Tenant of its obligation to have such
replacement value determined as aforesaid;

(ii) provide and keep, or cause
to be provided and kept in force general
comprehensive public liability insurance
against liability for bodily injury and
death and property damage, it being agreed
that such insurance shall be in an amount
as may from time to time be reasonably
required by Landlord, but not less than
$100,000,000 combined single limit for
liability for bodily injury, death and
property damage, that it shall include
the Premises and all sidewalks adjoining
or appurtenant to the Premises, that such
insurance shall contain blanket contrac-
tual coverage and shall also provide the
following protection:

(1) completed operations;

(2) personal injury protection (ex-
clusions a and c of current forms deleted);

(3) sprinkler leakage-water dam-
age legal liability;

(4) fire legal liability, if not
otherwise covered under the comprehensive
form of public liability insurance; and

(5) employees as additional in-
sured coverage;

Tenant also shall provide and keep, or
cause to be provided and kept in force
automcbile liability and property damage
insurance for all owned, non-owned and
hired vehicles insuring against liability
for bodily injury and death and for prop-
erty damage in an amount of not less

than $5,000,000 combined single limit,
such insurance to contain the so-called
"occurrence clause";
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(iii) provide and keep, or cause
to be provided and kept in force work-
ers' compensation providing statutory
New York State benefits for all persons
employed by Tenant at or in connection
with the Premises;

(iv) provide and keep, or cause to
be provided and kept in force rent insur-
ance on an "All Risk of Physical Loss"
basis in an amount equal to one (1) year's
current Base Rent, PILOT, Substitute PILOT,
if any, and Basic Retail Rent;

(v) 1if a sprinkler system shall be
located in any portion of the Buildings,
provide and keep, or cause to be provided
and kept in force sprinkler leakage in-
surance in amounts reasonably required
by Landlord;

(vi) provide and keep, or cause
to be provided and kept in force boiler
and machinery insurance in an amount not
less than $10,000,000 per accident on a
combined basis covering direct property
loss and loss of income and providing
for all steam, mechanical and electrical
equipment, including without limitation,
all boilers, unfired pressure vessels,
piping and wiring; and

(vii) provide and keep, or cause to
be provided and kept in force such other
insurance in such amounts as may from
time to time be reasoconably required by
Landlord or a hoclder of a first Mortgage
against such other insurable hazards as
at the time are commonly insured against
in the case of prudent owners of like
buildings and improvements,

(b) All insurance provided or caused to be provided
by Tenant'as required by this Section 7.01 (except the insur-
ance under Section 7.01(a)(iii)) shall name Tenant and, at
Tenant's option, any Subtenant of all or substantially all of

the Buildings as a named insured and Landlord and, at Tenant's



option, any Subtenant of all or substantially all of the Build-
ings as additional insureds. The coverage provided or caused.
to be provided by Tenant as required by Sections 7.01(a) (i),
(iv), (v), (vi) and (vii) may also name each Mortgagee as an
insured under a standard mortgagee clause. In any case where
Landlord is required pursuant to Section 7.01(a) hereof to be
reasonable in requiring a type or amount of insurance, any dis-
pute as to the reasonébleness of Landlord's requirement shall
be determined by arbitration pursuant to Article 36.

(c) 1If any of the insurance réquired under this
Section 7.01 shall, after diligent efforts by Tenant, be un-
obtainable from domestic carriers customarily insuring like
buildings and improvements through no act or omission on the
part of Tenant, then Tenant shall promptly notify Landlord
of Tenant's inability to obtain or céuse to be obtained such
insurance and Landlord shall have the right to arrange for
Tenant to obtain such insurance. If Landlord shall be able
to arrange for Tenant td obtain the insurance, Tenant shall
obtain or cause to be obtained same up to the maximum limits
provided for herein. If Landlord is unable to arrange for
Tenant to obtain the insurance required hereunder, Tenant
promptly shall obtain or cause to be obtained the ﬁaximum in-
surance obtainable, and the failure of Tenant to carry the
insurance which is unobtainable shall not be a Default here-
under for as long as such insurance shall remain unobtainable.

For purposes of this Section 7.01(c), insurance of the type

€7



required by Landlord pursuant to Section 7.01(a)(vii) shall
be.deemed unobtainable (even if arranged for by Landlérd) if
Tenant shall be required to pay for such insurance,at rates
which are substantially greater than the rates for such insur-
ance commoniy charged to owners of like buildings and improve-
ments. Any dispute as to whether insurance is obtainable
shall be determined by arbitration pursuant to Article 36.

Section 7.02,.

(a) The loss under all policies required by any
provision of this Lease insuring against damage to the Build-
ings by fire or other casualty shall be payable

(i) to Tenant, or any Subtenant of all or
substantially all of the Buildings, as trustee, if the
amount thereof is less than $1,000,000, or

(ii) to Depository, if the amount thereof is

$1,000,000 or more.

Such amount shall be adjusted on September 1, 1986 and on each
fifth (5th) anniversary of such date by adding to $1,000,000
an amount egual to the product of (x) $1,000,000 anad (y)
the percent of increase, if any, in the Consumer Price Index
for the month in which the applicable anniversary date occurs
over the Consumer Price Index for the month of September, 1981.
Any dispute as to the calculation of such adjustment shall
be determined by arbitration pursuant to Article 36. If a
loss shall be payable to Tenant, or such Subtenant, as trustee,

Tenant, or such Subtenant, (1) shall hold the insurance pro-
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ceeds with respect to such loss in trust for the sole purpose
of paying the cost of the Restoration, and (2) shall apply
such proceeds first to the payment in full,of the cost of
the Restoration before using any part of the same for any
other purpose. Anything containéd herein to the contrary not-
withstanding, in no event shall Tenant's or such Subtenant's
liability as trustee exceed the amount of the proceeds re-
ceived by Tenant, or such Subtenant, as reduced by the portion
thereof applied for the Restoration, but nothing contained
herein shall limit the obligation of Tenant or such Subtenant
to Restore the Premises as provided in Section 8.01. Tenant
shall give to Landlord notice of completion of the Restoration.
If Landlord makes no claim or objection with respect to such
proceeds or their disposition within ninety (90) days after
such notice is gi&en, then Tenant or such Subtenant may pay
over to itself the unapplied proceeds and the trust obliga-
tions hereunder with respect to such proceeds shall terminate.
Any failure of such Subtenant to comply with the obligations
of Tenant hereunder with respect to such proceeds or their
disposition shall be deemed a Default by -Tenant, and in addi-
tion to any rights or remedies which Landlord may have against
Tenant by reason of such Default, Landlord, at Landlord's
option, may enforce such obligations directly against such
Subtenant in Tenant's name or Landlord's name.

(b) Rent insurance required by any provision of

this Lease shall be carried in favor of Landlord and Tenant,
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as their respective interests appear, and may name any Mort-
gagee as‘its interest may appear, ana, at Tenant's option,
any Subtenant of all or substantiaglly all of the Buildings
as an additional insured, but the proceeds thereof shall be
paid (i) to Tenant, or such Subtenant, as trustee, if the-
amount thereof is less than $1,000,000, or (ii) to Depository,
if the amount is $1,000,000 or more. Such $1,000,000 limits
shall be increased in the same manner as the limits in Section
7.02(a). The rent insurance proceeds shall be applied to
Base Rent, PILOT, Substitute PILOT, if any, and Basic Retail
Rent payable by Tenant under this Lease during the period
from the occurrence of the damage or destruction until com-
‘pletion of the Restoration, and, until completion of the
Restoration and the payment cf Base Rent, PILOT, Substitute
PILOT, if any, and Basic Retail Rent payable through such
completion, the proceeds shall not be applied for any other
purpose. If a loss shall be payable to Tenant, or such Sub-
tenant, as trustee, Tenant, or such Subtenant, shall hold
the insurance proceeds with respect to such loss in trust
solely for the purpose set forth in this Section 7.02(b).
Anything contained herein to the contrary notwithstanding,
in no event shall Tenant's or such Subtenant's liability

as trustee exceed the renf insurance proceeds received by
Tenant, or such Subtenant, as reduced by the portion there-
of as applied in accordance with the terms hereocf. 1If Land-

lord makes no claim or objection with respect to such pro-

70



ceeds or their disposition within one hundred eighty (180)
days after Tenant, or such Sﬁbtenant, notifies Landlord of
the completion of the Resforation, then, subject to the rights
of Mortgagees, Tenant, or such Subtenant, may pay over to
itself the unapplied proceeds and the trust obligations here-
under with respect to such proceeds shall terminate. Any
failure of such Subtenant to comply with the obligations of
Tenant hereunder with respect to such proceeds or their dis-
position shall be deemed a Default by Tenant, and in addition
to any rights or remedies which Landlord may have against
Tenant by reason of such Default, Landlord, at Landlord's
option, may enforce such obligations directly against such
Subtenant in Tenant's name or Landlord's name.

(c) All insurance required by any provision of
this Lease shall be in such form and shall be issued by such
responsible companies licensed and authorized to do business
in the State of New York as are reasonably acceptable to
Landlord. Any insurance company rated by Bests Insurance
Reports {(or any successor publication of comparable stand-
ing) as A XII or better (or the then equivalent of such rat-
ing) shall be deemed a responsiblé company and acceptable
to Landlord. All policies referred to in this Lease shall be
procured, or caused to be procured, by Tenant, at no expense
to Landlord, and for periods of not less than one (1) year.

A photocopy of each such policy, certified by the insurer

to be a true copy thereof, shall be delivered to Landlord im-
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mediately upon receipt from the insurance company or companies,
except that if any insurance carried by Tenant is effected
by one or more blanket policies, then with respect to such
insurance, certified abstracted policies relating to the Prem-
ises shall be so delivered to Landlord. Certified copies, or
certified abstracted policies in the case of blanket policies,
of new or renewal policies replacing any policies expiring
during the Term shall be delivered as aforesaid at least thirty
(30) days before the date of expiration, together with proof
reasonably satisfactory to Landlord that the full premiums
have been paid for at least the first year of the term of such
_policies. During the term of such policies, at least thirty
(30) days before each anniversary of the effective date of the
policy, Tenant shall deliver or cause to be delivered to Land-
lord proof reasonably satisfactory to Landlord that the full
premiums have been paid for at least the next year cof the term
of the policy. Premiums on peclicies shall not be financed in
any manner whereby the lender, on default or otherwise, shall
have the right or privilege of surrendering or cancelling or
requesting the surrender or cancellation of the policies, on
less than ten (10) days' notice to Landlord. Tenant shall
cause the lender to give Landlord a copy of each default no-
tice given by the lender to Tenant and/or to the insurer.

(d) Tenant and Landlord shall, and Tenant shall
cause any Subtenant of all or substantially all of the Buildings

who 1s riamed as an insured or additional insured to, cooperate
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in connection with the collection of any insurance moneys

that may be due in the event of loss and Tenant and Landlord
shall execute and deliver, and Tenant shall cause such Sub-
tenant to execute and deliver, such proofs of loss and other

" instruments which may be required for the purpose of obtaining
the recovery of any such insurance moneys.

(e) Tenant shall not carry separate insurance
concurrent in form or contributing in the event of loss with
that reguired by this Lease to be furnished by Tenant, unless
Landlord and each Mortgagee are included therein as additional
insureds with loss payable as provided in this Lease. Tenant
immediately shall notify Landlord of the carrying'bf any such
separate insurance and shall cause the same to be delivered
as required in this Lease.

(£) All property insurance policies as required
by this Lease shall provide in substance that:

(i) =all adjustments for claims with the in-
sureds for $1,000,000 cr more, as such amount shall be
increased as provided in Section 7.02{(a), shall be made
with Landlord, Tenant (or Subtenant of all or substan-
tially all of the Buildings) and any Mortgagee named as
an insured or additional insured; and

(ii) subject to the rights of any Mortgagee
named as an insured, all adjustments for claims with

insurers for less than $l,000,000; as such amount may
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be increased as provided in Section 7.02{(a), shall be

made with Tenant and such Subtenant only.
’ (g) All rent insurance policies as required by
this Lease shall provide in substance that all adjustments
for claims with the insurers shall be made with Landlord and
Tenant except that, subject to the rights of any Mortgagee
named as an insured, dufing the period that Olympia & York
Battery Park Company or any Permitted Assignee, or American
Express Company and/or any of its Affiliates shall be the Ten-
ant under this Lease, all adjustments for claims with the in-
surers may be made only with Tenant or, at Tenant's option,
any Subtenant of all or substantially all of the Buildings.

(h) 1If the partiés shall be unable to mutually
determine in advance of an adjustment whether or not the
loss shall be less than $1,000,000, as such amount shall
be increased as provided in Section 7.02(a), then the cost
of the Restoration, as estimated under Section 8.02, shall
be conclusive for the purpose of determining with whom the
adjustment will be made. All loss proceeds, however, shall
be payable to Tenant or, at Tenant's option, any Subtenant
of all or substantially all of the Buildings, or Depository
as prévided in Section 7.02(a) based upon the actual amount
of the loss which shall have been determined by adjustment.
(i) Tenant shall not violate or permit to be vio-

lated any of the conditions or provisions of any insurance

policy required hereunder, and Tenant shall so perform and
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satisfy or cause to be performed and satisfied the require-
ments of the companies writing such policies so that at all
times companies of good standing, reasonably satisfactory
to Landlord (as provided in Section 7.02(c) hereof), shall
be willing to write and continue such insurance.

(j) Each policy of insurance required to be obtained
or caused to be obtained by Tenant as herein provided and each
certificate or memorandum therefor issued by the insurer shall
contain (i) a provision that no act or omission of Tenant or
any Subtenant of all or substantially all of the Buildings
which is named as an additional insured shall affect or limit
the obligation of the property insurance company to pay Land-
lord or any Mortgagee the amount of any loss sustained, (ii)
an agreement by the insurer that such policy shall not be can-
celled or modified without at least thirty (30) days' prior
written notice to Landlord and each Mortgagee, and (iii) a
waiver of subrogation by the insurers of any right to recover
the amount of any loss resulting from the negligence of Land-
lord, its agents, employees or licensees.

Section 7.03.

(a) Tenant, on the written demand of Landlord after
the occurrence of an Event of Default hereunder, shall deposit
with Landlord on the first day of each and every month during
the Term, an amount equal to one-twelfth (1/12th) of the total
annual premiums payable on account of the policies of insurance

required to be carried by Tenant hereunder, as estimated by
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Landlord, unless such insurance premiums are required to be
deposited with a Mortgagee. If at any time the insurance
premiums shall be increased or Landlord receives information
that the insurance premiums will be increased, and the monthly
deposits being paid by Tenant under this Section 7.03(a)

would be insufficient to pay such insurance premiums thirty
(30) days prior to the due date, the monthly deposits shall
thereupon be increased and Tenant shall, on Landlord's demand,
deposit immediately with Landlord sufficient monies for the
payment of the increased insurance premiums. Thereafter,

the monthly deposits shall be adjusted so that Landlord shall
receive from Tenant sufficient monies to pay the insurance
premiums at least thirty (30) days before the insurance pre-
miums become due and payable.

(b) Anything in Section 7.03(a) to the contrary
notéithstanding, if the Default which gave rise to Landlord
having demanded that Tenant make deposits under Section 7.03(a)
shall have been cured by Tenant and for a period of six (6)
consecutive months following such cure no Default shall have
occurred under this Lease, then, at any time after the expira-
tion of such six (6) month period, upon the written demand
of Tenant, provided that Tenant is not then in Default under
this Lease, all monies deposited under Section 7.03(a) then
held by Landlord, together with the interest, if any, accrued
thereon, shall be returned to Tenant and fenant shall not be

regquired to make further deposits under Section 7.03(a) unless
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and until there shall occur a subsequent Event of Default and
Landlord shall make written demand upon Tenant to make deposits
under Section 7.03(a).

Section 7.04. The insurance required by this Lease,

at the option of Tenant, may be effected by blanket and/or

umbrella policies issued to Tenant covering the Premises and

other properties owned or leased by Tenant, provided that the

policies otherwise comply with the provisions of this Lease.
ARTICLE 8

USE OF INSURANCE PROCEEDS

Section 8.01. 1If all or any part of any of the

Buildings shall be destroyed or damaged in whole or in part
by fire or other casualty (including any casualty for which
insurance was not obtained or obtainable) of any kind or
nature, ordinary or extraordinary, foreseen or unforeseen,
Tenant shall give to Landlord immediate notice thereof (ex-
cept witﬁ respect to partial damage the reasonably estimated
cost of repair of which shall be less than $100,000, as such
amount shall be increased as provided in Section 7.02(a),
except that $100,000 shall be substituted for $1,000,000
everywhere $1,000,000 appears in said Section), and, except
as otherwise expressly provided in Section 8.06(a) hereof,
Tenant, at its sole cost and expense, whether or not such
damage or destruction shall have been insured or insurable,
and whether or not insuran;e proceeds, if any, shall be suffi-

cient for the purpose, and whether or not the Mortgagee
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shall permit such insurance proceeds to be used for repairs,
alterations, restorations, replacements and rebuilding (col-
lectively, "Restoration"), with reasonable diligence (subject
to Unavoidable Delays), shall repair, alter, restore, replace
and rebﬁild (collectively, "Restore") or cause to be Restored
the same, at least to the extent of the value and as nearly

as practicable to the character of the Buildings existing im-
mediately prior to such occurrence and otherwise in substantial
conformity with the Final Plans or the Development Guidelines,
and Landlord, in no event, shall be called upon to Restore

any Buildings now or hereafter existing or any portion thereof
or to pay any of the costs or expenses thereof. If Tenant
shall fail or neglect to Restore or cause to be Restored

with reasonable diligence (subject to Unavoidable Delays)

the Buildings or the portion thereof so damaged or destroyed,
or having so commenced such Restoration, shall»fail to com-
plete or cause to be completed the same with reasonable dili-
gence (subject to Unavoidable Delays) in accordance with the
terms of this Lease, Landlord may complete such Restoration

at Tenant's expense. Upon Landlord's election to so complete
the Restoration, Tenant immediately shall pay or cause to be
paid to Landlerd all insurance proceeds which shall have been
received by Tenant, or any Subtenant of all or substantially
all of the Buildings named as an insured or additional insured,
minus those amounts, if any, which Tenant or such Subtenant

shall have applied to the Restoration, and if such sums are
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insufficient to complete the Restoration, Tenant, on demand,
shall pay or cause to be paid the deficiency to Landlord.
Each Restoration shall be done in accordance with the provi-

sions of this Lease.

Section 8.02. Subject to the provisions of Section
8.03, Depository.shall pay over to Tenant, or at Tenant's
option, any Subtenant of all or substantially all of the
Buildings named as an insured or additional insured, from
time to time, upon the following terms, any monies which
may be received by Depository from insurance provided by
Tenant or such Subtenant (other than rent insurance) or cash
or the proceeds of any security deposited with Depository
pursuant to Section 8.05 (collectively, the "Restoration
Funds"); provided, however, that Depository, before paying
such monies over to Tenant, or such Subténant, shall be en-
titled to reimburse itself, the Mortgagee most senior in
lien and Landlord to the extent, if any, of the reasonable
expenses paid or incurred by Depository, said Mortgagee or
Landlord in the collection of such monies. Depository shall
pay to Tenant or such Subtenant, as hereinafter provided, the
Restoration Funds, for the purpose of Restoration to be made
by Tenant or such Subtenant to Restore the Buildings to a
value which shall bé not less than their value prior to such
fire or other casualty. Such Restoration shall be done in
accordance with, and subject to, the provisions of Article

13, including, without limitation, the maintenance of the in-
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surance coverage referred to in Section 13.01(d). Prior to
the méking of any Restoration (except with respect to partial
damage the reasonably estimated cost of Restoration of which
shall be less than $100,000, as such amount shall be increased
as provided in Section 7.02(a), except that $100,000 shall be
substituted for $1,000,000 everywhere $1,000,000 appears
therein), Tenant shall furnish Landlord with an estimate of
the cost of such Restoration, prepared by a ;icensed profes-
sional engineer or registered architect, approved by Landlord,
which approval shall not be unreasonably withheld. Landlord,
at its election, may engage a licensed professional engineer
or rééistered architect to prepare its own estimate of the
cost of such Restoration. If there is any dispute as to the
estimated cost of the Restoration, such dispute shall be re-
solved by arbitration in accordance with the provisions of
Article 36. The Restoration Funds shall be paid to Tenant

or at Tenant's election, to any Subtenant of all or substan-
tially all of the Premises named as an insured or additional
insured, from time to time thereafter in installments as the
Restoration progresses, upon application to be submitted from
time to time by Tenant or such Subtenant to Depository and
Landlord showing the cost of work, labor, services, materialé,
fixtures and egquipment incorporated in the Restoration, or
incorporated therein since the last previous application, and
paid for by Tenant or such Subtenant or then due and owing.

If any vendor's, mechanic's, laborer's, or materialman's lien
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is filed against the Premises or any part thereof, or if any
public improvement lien is created or caused to be created by
Tenant or such Subtenant and is filed against Landlord, or
any assets of, or funds appropriated to, Landlord relating to
Battery Park City, Tenant or such Subtenant shall not be en-
titled to receive any further installment until such lien is
satisfied or otherwise discharged. The amount of any in-
stallment to be paid to Tenant or such Subtenant shall be
such portion of the total Restoration Funds as the cost

of work, labor, services, materials, fixtures and eguipment
theretofore incorporated by Tenant or such Subtenant in the
Restoration bears to the total estimated cost of the Restora-
tion by Tenant or such Subtenant, less (a) all payments there-
tofore made to Tenant or such Subtenant out of the Restoration
Funds, and (b) ten percent (10%) of the amount so determined.
Upon completion of and payment for the Restoration by Tenant
or such Subtenant, the balance of the Restoration Funds shall
be paid over to Tenant or such Subtenant, subject to the
rights of any Mortgagee named as an insured. In the event
that the Restoration Funds are insufficient for the purpose
of paying for the Restoration, Tenant nevertheless shall be
required to make the Restoration or cause it to be made, and
pay or cause to be paid any additional sums required for the
Restoration. 1If Landlord makes the Restoration at Tenant's
expense, as provided in Section 8.01, then, as provided above

with respect to Tenant or such Subtenant, Depository shall pay
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over the Restoration Funds to Landlord, from time to time,

upon Landlord's application accompanied by a certificate con-
taining the statements required under clauses (i), (ii) and
(iii) of Section 8.03(a), to the extent not previously paid to
Tenant or such Subtenant pursuant to this Section 8.02, and
Tenant shall pay to Depository, on demand, any sums which Land-
lord certifies to be an estimate of the amount necessary to com-
plete the Restoration, less the undisbursed Restoration Funds.

Section 8.03. The following shall be conditions

precedent to each payment made to Tenant or such Subtenant
as provided in Section 8.02 above:

(a) there shall be submitted to Depository and
Landlord the certificate of the aforesaid engineer or archi-
tect stating (i) that the sum then requested to be withdrawn
either has been paid by Tenant or such Subtenant or is justly
due to contractors, subcontractors, materialmen, engineers,
aréhitects or other Persons (whose names and addresses shall
be stated) who have rendered or furnished work, labor,.ser—
vices, materialé, fixtures or equipment for the work and
giving a brief description of such work, labor, services,
materials, fixtures or equipment and the principal subdivi-
sions or categories thereof and the several amounts so paid
or due to each of said Persons in respect thereof, and stating
in reasonable detail the progress of the Restoration up to
the date of said certificate; (ii) that no part of such expen-

ditures has been or is being made the basis, in any previous



or then pending reqguest, for the withdrawal of insurance money
or has been made out of the proceeds of insurance received by
Tenant or such Subtenant; (iii) that the sum then requested
does not exceed the value of the work, labor, services, ma-
terials, fixtures and equipment described in the certificate;
and (iv) that the balance of the Restoration Funds held by De-
pository will be sufficient, upon completion of the Restoration,
to pay for the same in full, and stating in reasonable detail
an estimate of the cost of such completion;

(b) there shall be furnished to Landlord an official
search, or a certificate of a title insurance company reasonably
satisfactory to Landlord, or other evidence reasonably satisfac-
tory to Landlord, showing that there has not been filed any
vendor's, mechanic's, laborer's or materialman's statutory or
other similar lien affecting the Premises or any part thereof,
or any public improvement lien created or caused tc be created
by Tenant or such Subtenant in connection with work done,
authorized or incurred at or relating to Battery Park City
and affecting Landlord, or the assets of, or funds appropriated
to, Landlord, which has nct been discharged of record, except
such as will be discharged upon payment of the amount then
requested to be withdrawn; and

(c) at the time of makiné such payment, there is
no existing and unremedied Event of Default on the part of

Tenant under Article 24,



Section 8.04,

(a) 1f any loss, damage or destruction occurs,
the cost of Restoration of which equals or exceeds $1,000,000
in the aggregate, determined as provided in Section 8.02 (as
such amount shall be increased as provided in Section 7.02(a)),
Tenant shall furnish to Landlord at least ten (10) days before
the commencement of any Restoration, the following:
(i) complete plans and specifications for the
Restoration of the Buildings, prepared by a licensed pro-
fessional engineer or registered architect whose quali-
fications shall meet with the reasonable approval of
Landlord, and, at the request of Landlord, any other
drawings, information and/or samples to which Landlord
is entitled under Article 11, all of the foregoing to
be subject to Landlord's review and approval for sub-
stantial conformity with the Final Plans or the Develop-
ment Guidelines;
(ii) a stipulated sum or cost plus with upset
‘price contract, in form assignable to Landlérd, made
with a reputable and responsible contractor, providing
in substance for (x) the completion of the Restoration
with reasonable diligence, subject to Unavoidable Delays,
in accordance with said plans and specifications, free
and clear of all liens, encumbrances, security agreemeﬁts,
interests and financing statements, and (y) a payment and

performance bond by sureties reasonably satisfactory to
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Landlord, naming the contractor as principal, in a penal
sum equal to the amount of such contract, or a clean ir-
revocable negotiable letter of credit or other security
reasonably satisfactory to Landlord in an amount equal
to the amount of such contract; and
(iii) an assignment to Landlord of the contract
so furnished and the bond, letter of credit or other
security so provided, such assignment to be duly executed
and acknowledged by Tenant (and if required, by any Sub-
tenant of all or substantially all of the Buildings) and
by its terms to bé effective only upon any termination
of this Lease or upon Landlord's re-entry upon the Prem-
ises following an Event of Default prior to the complete
performance of such contract, such assignment also to
include the benefit of all payments made on account of
said contract including payments made prior to the ef-
fective date of such assignment.
(b) Notwithstanding that the cost of Restoration
of any loss, damage or destruction is less than $1,000,000,
such cost to be determined as provided in Section 8.02 (as
such amount shall be increased as provided in Section 7.02(a)),
to the extent that any pértion of the Restoration involves work
which may change the appearance of the exterior of the Buildings
or may change the height, bulk or setback of the Buildings from
the height, bulk or setback existing immediately prior to the

loss, damage or destruction, then Tenant shall furnish to Land-

85



lord at least ten (10) days before the commencement of the Res-
toration a complete set of plans and speéifications for the
Restoration of the Buildings, prepared by a licensed profes-
sional engineer or registered architect whose qualifications
shall meet with the reasonable approval of Landlord, and, at
Landlord's request, such other items designated in clause (i)
of Section 8.04(a), all of the foregoing to be subject to Land-
lord's review and approval as provided in clause (i) of Section
8.04(a) hereof.

Section 8.05. If the estimated cost of any Resto-

ration, determined as provided in Section 8.02, (i) is equal
to or greater than $1,000,000, as such amount shall be in—"
créased as provided in Section 7.02(a), and (ii) exceeds the
net insurance proceeds, then, prior to the commencement of
such Restoration or thereafter if it is determined that the
cost to complete the Restoration exceeds the unapplied portion
of such insurance proceeds, Tenant shall deposit with Deposi-
tory a bond, cash, irrevocable letter of credit or other se-
curity reasonably satisfactory to Landlord in the amount of
such excess, to be held and applied by Depository in accor-
dance with the provisions of Section 8.02, as security for
the completion of the work, free of public improvement,
vendors', mechanics', laborers' or materialmen's statutory

or other similar liens.

Section 8.06. (a) If there shall be.damage to or

destruction of the Buildings by fire or other casualty (i)
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within the five (5) years prior to June 17, 20639 so as to
render twenty percent (20%) or more of the Net Rentable Square
Feet of the Buildings untenantable, or (ii) within the two

(2) years prior to June 17, 2069 so as to render ten percent
(10%) or more of the Buildings untenantable or such that the
Buildings cannot be Restored within such two (2) year period,
then Tenant may elect to terminate this Lease by giving Land-
lord notice to that effect at any time within sixty (60) days
of such damage or destruction, which notice shall be accompa-
nied by a certificate of an independent licensed professional
engineer or registered architect approved by Landlord, which
approval shall not be unreasonably withheld or delayed, cer-
tifying that the condition to such termination set forth in
this Section 8.06(a) shall have been satisfied. 1In such
event, this Lease shall terminate as of the date set forth in
Tenant's notice, which date shall not be later than the nine-
tieth (90th) day after such damage or destruction. Tenant
shall pay, or cause Depcsitory to pav, to Landlord all in-
surance proceeds received in connection with the damage or
destruction, and if such sums are insufficient to complete

the Restoration, Tenant (i) shall pay to Landlord any addi-
tional sums reqﬁired therefor, as certified by an independent
licensed professional engineer or registered architect approved
by Landlord, which approval shall not be unreasonably withheld
or delayed, and (ii) shall have the right to (x) approve the

settlement of Landlord's claim for the aforesaid insurance
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proceeds, which approval shall not be unreasonably withheld
or delayed, and (y) participate, at its own cost and expense,
in any litigation which may arise in connection with such
claim. Upon the making of the payments required pursuant to
this Section 8.06(a), neither party shall have any further
rights or obligations to the other hereunder arising or ac-
cruing after such termination, except those expressly stated
to survive the termination of this Lease, and the Rental
payable hereunder shall be apportioned as of the effective
date of such termination. Any dispute arising under this
Section 8.06(a) shall be settled by arbitration pursuan£

to Article 36.

(b) Except as ctherwise expressly provided in Sec-
tion 8.06(a), this Lease shall not terminate or be forfeited
or be affected in any manner, and there shall be no reduction
or abatement of the Rental payable hereunder, by reason of
damage to or total, substantial or partial destruction of
any of the Buildings or any part thereof or by reason cf the
'untenantability of the same or any part thereocf, for or due
to any reason or cause whatsoever, and Tenant, notwithstanding
any law or statute present or future} waives any and all rights
to qguit or surrender the Premises or any part thereof; and
Tenant expressly agrees that its obligations hereunder, in-
cluding without limitation, the payment of Rental payable by
Tenant hereunder, shall continue as though the Buildings had

not been damaged or destroyed and without abatement, suspen-
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sion, diminution or reduction of any kind. It is the inten-

"

tion of Landlord and Tenant that the foregoing is an "ex-
press agreement to the contrary" as provided in Section 227
of the Real Property Law of the State of New York.

Section 8.07. Anything herein contained to the con-

trary notwithstanding, to the extent that any procedure for
the payment of insurance proceeds to or on behalf of Tenant
for the Restoration of the Premises which may be required by
any Mortgage held by an Institutional Lender or its assignee
shall be inconsistent with any procedure provided for in this
Lease, the procedures required by such Mortgage shall take
precedence over and be in lieu of the conflicting procedure
provided for in this Lease, provided that such Mortgage pro-
cedures are more restrictive with respect to the payment of
insurance proceeds to or on behalf of Tenant than the pro-

cedures provided for in this Lease.

Section 8.08. 1If there is more than one Mortgage,

Landlord shall recognize the Mortgagee whose Mortgage is
senior in lien as the Mortgagee having priority as to the
rights of a Mortgagee under this Article 8.

ARTICLE 9

CONDEMNATION

Section 9.01.

(a) If at any time during the Term, the whole
or substantially all of the Premises shall be taken.(excluding

a taking of the fee interest in the Premises, or any leasehold
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interest superior to that of Tenant's, if after such taking,
Tenant;s rights under this Lease are not affected) for any
public or guasi-public purpose by any lawful power or author-
ity by the exercise of the right of condemnation or eminent.
domain or by agreement among Landlord, Tenant and those autho-
rized to exercise such right, this Lease and the Term shall
terminate and expire on the date of such taking and the Rental
payable by Tenant hereunder shall be apportioned as of the

date of such taking. A taking of the whole or substantially
all of the Premises, as provided in this Section 9.01(a), shall
be deemed to have occurred if there shall be a taking for any
public or guasi-public purpose by any lawful power or authority
- by the exercise of the right of condemnation or eminent domain,
or by agreement among Landlord, Tenant and those authorized

to exercise such right, of (i) the easements of access located
off the Premises, or (ii) the Central Plant, provided that in
each case a court of competent jurisdiction shall deem such ac-
tion to be the equivalent of a taking of the whole or substan-
tially all of the Premises.

(b) The term "substantially all of the Premises"
shall be deemed to mean such portion of the Premises as, when
so taken, would leave remaining a balance of the Premises
which, due either to the area so taken or the location of the
part so taken in relation to the part not so taken, would not
under economic cénditions, applicabie zoning laws, building

regulations then existing or prevailing or the Master Develop-
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ment Plan, and after performance by Tenant of all covenants,
agreements, terms and provisions contained herein or by law
required to be observed or performed by Tenant, readily accom-
modate a new building or buildings of a nature similar to the
Buildings existing at the date of such taking, and capable of
producing a proportionately (i.e., proportional to the number
of square feet not so taken) fair and reasonable net annual
income. The average net annual income produced by the Build-
ings . during (i) the period commencing on the first (lst) an-
niversary of the PILOT Commencement Date and ending on the
last anniversary of that date which preceded the taking, or
(ii) the last five (5) full Fiscal Years of Tenant which
elapsed prior to the taking, whichever is shorter, shall be
deemed to constitute a fair and reasonable net annual income
for the purpose of determining what is a proportionately fair
and reasonable net annual income. If there be any dispute as
to whether or not "substantially all of the Premises" has
been taken, such dispute shall be resolved by arbitration in
accordance with the provisions of Article 36.

(c) 1If the whole or substantially all of the Prem-
ises shall be taken as provided in this Article 9, (i) there
shall first be paid to Landlord the entire award for or at-
tributable to the value of that part of the Land and the
Civic Facilities thereon, if any, taken in any proceeding with
respect to such taking, without deduction therefrom for any

estate vested in Tenant by this Lease, and Tenant shall re-
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ceive no part of such award, and (ii) subject to the rights

of the Mortgagees, Tenant shall receive the balance of the
award, if any. If there be any dispute as to which portion

of the award is attributable to the Land and such Civic Facili-
ties, if any, and which portion is attributable to the Build-
ings, such dispute shall be resolved by arbitration in accor-
dance with the provisions of Article 36.

(d) Each of the parties agrees to execute and
deliver any and all documents that may be reasonably required
in order to facilitate collection by them of such awards
in accordance with the provisions of this Article 9.

Section 9.02. For purposes of this Article 9, the

"date of taking" shall be deemed to be the earlier of (i) the
date on which actual possession of the whole or substantially
all of the Premises, or a part thereof, as the case may be, 1is
acquired by any lawful power or authority pursuant to the pro-
visions of the applicable federal or New York State law, or
(ii) the date on which title to the Premises or the aforesaid
portion thereof shall have vested in any lawful power or au-
thority pursuant to the provisions of the applicable federal
or New York State law.

Section 9.03.

(a) If (i) within the five (5) years prior to June
17, 2069, twenty percent (20%) or more of the Net Rentable
Square Feet of the Buildings shall be taken as provided in

this Article 9, or (ii) within the two (2) years prior to



June 17, 2069, ten percent (10%) or more of the Buildings
shall be so taken or the taking sﬁall be of such a nature

that the remaining Buildings gannot be Restored to complete,
rentable, self-contained architectural units in good condition
and repair within such two (2) year period, then Tenant may
elect to terminate this Lease by giviﬂg Landlord notice to
that effect at any time within sixty (60) days of such taking,
which notice shall be accompanied by a certificate of an inde-
pendent_licensed professional engineer or registered architect
approved by Landlord, which approval shall not be unreasonably
withheld or delayed, certifying that the condition to such
termination_séi forth in this Section 9.03(a) shall have

been satisfied. In such event, this Lease shall terminate

as of the date set forth in Tenant's notice, which date shall
not be later than the ninetieth (90th) day after the date of
such taking. Tenant shall pay, or cause Depository to pay,

to Landlord the entire award received by either Tenant or De-
pository, as the case may be, and if the award is insufficient
to complete the Restoration, Tenant (x) shall pay to Landlord
any additional sums required therefor, as certified by an in-
dependent licensed professional engineer or registered archi-
tect approved by Landlord, which approval shall not be unrea-
sonably withheld or delayed, and (y) shall have the right to
(1) approve the settlement of such taking, which approval
shail not be unreasonably withheld or delayed, and (2) partic-

ipate, at its own cost and expense, in any litigation which
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may arise in connection with such taking. Upon the aforesaid
payments, neither party shall have any further rights or obli-
gations to the other hereunder arising or accruing after such
termination, except those expressly stated to survive the
termination of this Lease, and the Rental payable hereunder
shall be apportioned as of the effective date of such termina-
tion. Any dispute arising under this Section 9.03(a) shall
be settled by arbitration pursuant to Article 36.

(b) 1If less than substantially all of the Premises
shall be taken as provided in this Article 9, then, except
as expressly otherwise provided in Section 9.03(a) hereof,
this Lease and the Term shall continue without abatement of
the Rental or diminution of any of Tenant's obligations here-
under. Tenant, at its sole cost and expense, whether or not
the award or awards, if any, shall be sufficient for the pur-
pose and whether or not the Mortgagees shall permit the award
or awards to be used for the Restoration, shall proceed with
reasonable diligence (subject to Unavcidable Delays) to Re-
store or cause to be Restored any remaining part of the Build-
ings not so taken so that the latter shall be complete, rent-
able, self-contained architectural units in good condition and
repair. In the event of any taking of the nature described
in this Section 9.03, the entire award for or attributable
to the Land and the Civic Facilities on the Premises taken
in any proceeding with respect to such taking, without deduc-

tion for any estate vested in Tenant by this Lease, shall be
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first paid to Landlord, and the balance of the award, if any,
shall be paid to.Depository if the cost of Restoration is
$1,000,000 or,more, or to Tenant or, at Tenant's option,

any Subtenant of all or substantially all of the Premises
designated by Tenant if such cost is less than $1,000,000,
as such amount shall be increased as provided in Section
7.02(a). Subject to the provisions and limitations in this
Article 9, Depository shall make available to Tenant or such
- Subtenant as much of that portion of the award actually re-
ceived and held by Depository, if any, less all reasonable
expenses paid or incurred by Depository, the Mortgagee most
senior in lien and Landlord in the condemnation proceedings,
as may be necessary to pay the cost of Restoration of the
part of the Buildings remaining. Such Restoration, the esti-
mated cost thereof, the payments to Tenant or such Subtenant
on account of the cost thereof, Landlord's right to perform
the same and Tenant's or such Subtenant's obligation with
respect to condemnation proceeds held by it, shall be done,
determined, made and governed in accordance with and subject
to the provisions of Articles 8 and 13. Any balance of the-
award held by Depository and any cash and the proceeds of

" any security deposited with Depository pursuant to Section
9.04 remaining after completion of the Restoration shall

be paid to Tenant or such Subtenant, subject to the rights
of Mortgagees. Each of the parties agrees to execute and

deliver and Tenant shall cause any Subtenant to execute and
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deliver any and all documents that may be reasonably required
in order'to facilitate collection of the awards. If the por-
tion pf the award made available by Depository, as aforesaid,
is insufficient for the purpose of paying for the Restoration,
Tenant shall nevertheless be required to make or cause to be
made the Restoration and pay or cause to be paid any additional
sums required for the Restoration.

Section 9.04. 1If the estimated cost of any Resto-

ration required by the terms of this Article 9, as deter-
mined in the manner set forth in Section 8.02, (i) is equal
to or greater than $1,000,000, as such amount shall be in-
creased in the same manner as set forth in Section 7.02(a),
and (ii) exceeds the condemnation award (after deducting the
expenses of collection, which deductions shall be limited

in the same manner as expenses of collecting insurance pro-
ceeds are limited under Section 8.02), then, prior to the
commencement of such Restoration or thereafter if it is deter-
mined that the cost to complete the Restoration exceeds the
unapplied porticn of such award, Tenant shall depesit with
Depository a bond, cash, irrevocable letter of credit or
other security reasonably satisfactory to Landlord in the
amount of such excess, to be held and applied by Depository
in accordance with the provisions of Section-9.03, as secu-
rity for the completion of the work, free of public improve-
ment, Qendors', mechanics', laborers' or materialmen's stat-

utory or other similar liens.
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Section 8.05. If the temporary use of the whole or

any part of the Premises shall be taken at any time during
the Term for any public or guasi-public purpose by any lawful
power or authority by the exercise of the right of condemna-
tion or eminent domain or by agreement between Tenant and
those authorized to exercise such right, Tenant shall give
prompt notice thereof to Landlord and the Term shall not be
reduced or affected in any way and Tenant shall continue to
pay in full the Rental payable by Tenant hereunder without
reduction or abatement, and Tenant shall be entitled to re-
ceive for itself any award or payments for such use, provided,
however, that:

(a) if the taking is for a period not extending
beyond the Term and if such award or payment is made less
freguently than in monthly installments, and if the same is
$1,000,000 or more, as such amount shall be increased in the
same manner as set forth in Section 7.02(a), the same shall
be paid to and held by Depository as a fund which Depcsitory
shall apply from time to time first to the payment of the
Rental payable by Tenant hereunder for the period.in guestion
and any balance remaining shall be paid to Tenant or any Sub-
tenant of all or substantially all of the Premises designated
by Tenant. Notwithstanding the foregoing, if such taking
results in changes or alterations in any of the Buildings
which would necessitate an expenditure to Restore such Build-

ings to their former condition, then, a portion of such award
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or payment equal to the cost of the Restoration (determined
as provided in Section 8.02) shall be applied and paid over
toward the Restoration of such Buildings to their former
condition, substantially in the same manner and subject to
the same conditions as provided in Section 9.03; or

(b) 1if the taking is for a period extending beyond
the Term, such award or payment shall be apportioned between
Landlord and Tenant as of the Expiration Date, and Tenant's
share thereof, if paid less frequently than in monthly in-
stallments, and if the same is $1,000,000 or more, as such
amount shall be increased in the same manner as set forth in
Section 7.02(a), shall be paid and applied in accordance with
the provisions of Section 9.05(a), provided, however, that the
amount of any award or payment allowed or retained for Resto-
ration of the Buildings which has not been previously applied
for that purpose shall be paid over to Landlord if this Lease
shall expire prior tc the Restoration of the Buildings to their
former condition.

Section 9.06. 1In case of any governmental action,

not resulting in the taking or condemnation of any portion of
the Premises or the Civic Facilities but creating a right

to compensation therefor, such as the changing of the grade
of any street upon which the Premises abut, then, except as
otherwise provided in Section S8.01, this Lease shall con-
tinue in full force and effect without reduction or abate~-

ment of Rental and the award shall be paid to Landlord to
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the extent of the amount, if any, necessary to restore any
portion of the Civic Facilities damaged thereby to their
former condition, and any balance remaining shall be paid
to Tenant.

Section 9,07. If there is more than one Mortgage,

Landlord shall recognize the Mortgagee whose Mortgage is
senior in lien as the Mortgagee having priority as to the
rights of a Mortgagee under this Article 9.

Section 9.08. Anything contained herein to the

contrary notwithstanding, Landlord shall not settle or com-
promise any taking or other governmental action creating a

right to compensation in Tenant as provided in this Article
9 without the prior consent of Tenant if the settlement or

compromise adversely affects Tenant's right to compensation
for such taking.

ARTICLE 10

ASSIGNMENT, SUBLETTING AND MORTGAGES

Section 10.01.

(a) Except as hereinafter specifically provided to
the contrary, prior to Substantial Completion of the Build-
ings, (i) this Lease and the interest of Tenant in this Lease
shall not be sold, assigned, or otherwise transferred, whether
by operation of law or otherwise, (ii) the issued or outstand-
ing capital stock of any corporation which, directly or in-
directly, is Tenant under this Lease or is a general partner

of any partnership that is Tenant under this Lease shall not
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be sold, assigned or transferred, (iii) additional stock in
any such corporation shall.not be issued if the issuance of
additional stock will result in a change of the controlling
stock ownership of such corporation as held by the share-
holders thereof when such corporation became Tenant under
this Lease, (iv) no general partner's interest in a partner-
ship which is Tenant under this Lease shall be sold, as-
signed or transferred, and (v) Tenant shall not sublet the
Premises as an entirety or substantially as an entirety,
without the prior written consent of Landlord in each of the
aforesaid cases of assignment or subletting and the delivery
to Landlord of the executed documents described in clauses
(i), (ii), (iii) and (iv) of Section 10.0l1(c). Anything
contained in this Section 10.0l1(a) to the contrary notwith-
standing, at any time and from time to time (x) provided

that the provisions of Sections 10.11 and 10.12 shall be
satisfied, Tenant may subject Tenant's interest in this Lease
and the leasehold interest created hereby tc one or more Mort-
gages without the consent of Landlord and may at any time as-
sign this Lease to any Mortgagee as collateral security, and
(y) provided that Tenant shall comply with the provisions

of this Article 10 with respect to a.permitted assignment
(including, but not limited to, the provisions of Section
10.01(c)), Tenant may assign this Lease without Landlord's
consent to the following Persons (each such Person herein

referred to as a "Permitted Assignee"): (1) one or more
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Affiliates of Tenant, (2) a Person or Persons in each of

which Tenant and/or one or more Affiliates of Tenant have

in the aggregate at least a ninety percent (90%) interest

and in which the remaining interests are owned by the offi-
cers, directors and/or employees of Tenant or of any of such
Affiliates of Tenant, or .(3) a joint venture (which term shall
include a partnership or tenancy-in-common) in which Tenant
and/or one or more Affiliates of Tenant have in the aggregate
at least a fifty percent (50%) interest and are the managing
joint venturers. From and after an assignment of this Lease
by Tenant to a Permitted Assignee until Substantial Completion
of the Buildings, the Tenant hereunder must continue to gqualify
as a Permitted Assignee in accordance with the foregoing
requirements.

(b) From and after Substantial Completion of the
Buildings, and provided that Tenant shall comply with the
provisions of this Article 10 with respect to a permitted
assignment or subletting, as the case may be (including,
but not limited tec, the provisions of Section 10.01(c)),
and shall not be in Default under this Lease, Tenant may
assign this Lease or sublet the Premises as an entirety or
substantially as an entirety as aforesaid without the con-
sent of Landlord.

(¢) 1If Landlord shall consent to an assignment
or subletting as aforesaid, or if no consent is required,

Landlord shall be given ten (10) days' advance notice of the
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effective date of such assignment or subletting, provided,
however, that no such assignment or Sublease shall be effec-
tive for any purpose unless and until there shall have been
delivered to Landlord (i) an executed counterpart of the in-
strument(s) of assignment of this Lease or of the Sublease,

containing, inter alia, the name and address of the assignee

or Subtenant, (ii) in the case of an assignment, an executed
instrument of the assumption by said assignee of Tenant's
obligations under this Lease first arising or accruing on or
after the effective date of the assignment, such assumption
to be in form and substance reasonably satisfactory to Land-
lord, subject to the limitation of liability provided in Sec-
tion 43.02 of this Lease, (iii) in the case of a corporate
assignee or Subtenant whose shares are not registered on any
trading exchange, an affidavit of the assignee or Subtenant or
the principal officer thereof, setting forth the names and
addresses of all Persons having interests in, and all direc-
tors and officers of, the assignee or Subtenant, and (iv) in

idavit

th

the case of a partnership assignee or Subtenant, an aft
of the assignee or Subtenant or general partner thereof,
setting forth the names and addresses of all Persons having
interests in the assignee or Subtenant.

(d) Anything contained in this Lease to the con-
trary notwithstanding, Tenant, without the consent of Land-
lord, shall have the right at any time to (i) assign any

or all Subleases to any Mortgagee as collateral security



for the obligations of Tenant under a Mortgage made in
accordance with this Article 10, and (ii) enter into Sub-
leases of portions of the Premises for actual occupancy.

Section 10.02. No assignment of this Lease or sub-

letting of the Premises as an entirety or substantially as
an entirety shall have any validity except upon compliance
with the provisions of this Article 10.

Section 10.03. Any consent by Landlord under Sec-

tion 10.01(a) above shall apply only to the specific transac-
tion thereby authorized and shall not relieve Tenant from
the requirement of obtaining any prior consent of Landlord
which may be required under this Article 10 to any further
sale or assignment c¢f this Lease or transfer of stock or
subletting of the Premises as an entirety or substantially

as an entirety.

Section 10.04. Tenant shall make reasonable efforts

to cause the subtenants, undertenants, operators, licensees,
concessionaires and other occupants of the Buildings (individu-
ally, a "Subtenant” and collectively, "Subtenants")! to comply
with their obligations under their subleases, occupancy, op-
erating, license and concession agreements (individually, a
"Sublease" and collectively, "Subleases") and Tenant shall en-
force with reasonable diligence, subject to Unavoidable Delays,
all of its rights as the landlord thereunder in accordance

with the terms of each of the Subleases.
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Section 10.05. The fact that a violation or breach

of any of the terms, provisions or conditions of this Lease
results from or is caused by an act or omission by any of the
Subtenants shall not relieve Tenant of Tenant's obligation to
cure the same.

Section 10.06. ULandlord, after an Event of Default,

may collect rent and all other sums due under Subleases, and
apply the net amount collected to the Rental payable by Tenant
hereunder, but no such collection shall be, or be deemed to be,
a waiver of any agreement, term, covenant or condition:of this
Lease or the acceptance by Landlord of any Subtenants as Tenant
hereunder, or a release of Tenant from performance by Tenant of
its obligations under this Lease.

Section 10.07. To secure the prompt and full payment

by Tenant of the Rental and the faithful performance by Tenant
of all the other terms and conditions herein contained on its
part to be kept and performed, Tenant hereby assigns, transfers
and sets over unto Landlord, subject to (i) the conditions
hereinafter set forth in this Section 10.07 and (ii) as long

as this Lease shall be in effect, Mortgages and'any collateral
assignments of Subléases made in connectibn with Mortgages, all
of Tenant's right, title and interest in and to all Subleases,
and hereby confers upon Landlord, its agents and representa-
tives, a right of entry in, and sufficient possession of, the
Premises to pérmit and insure the collection by Landlord of

the rentals and other sums payable under the Subleases, and
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further agrees that the exercise of the right of entry and
QUalified possession by Landlord shall not constitute an evic-
tion of Tenant from the Premises or any portion thereof; pro-
vided, however, that such assignment shall become operative
and effective only if (a) an Event of Default shall occur, or
(b) this Lease and the Term shall be cancelled or terminated
pursuant to the terms, covenants and conditions hereof, or (c)
there occurs repossession under a dispossess warrant or other
judgment, order or decree of a court of competent jurisdiction
and then only as to such of the Subleases that Landlord may
elect to take over and assume.

Section 10.08.

(a) Tenant shall deliver to Landlord at the times
described in Section 38.01(b) for the delivery of annual fi-
nancial statements, a schedule of all Subleases which shall
include the names of all Subtenants, a description of the
space sublet, expiration dates, renewal options and any

ther information (other than the financial terms of such
Subleases) which Landlord reasonably requests.

(b) Tenant shall deliver to Escrow Agent at the
times described in Section 38.01(b) for the delivery of annual
financial statements, a schedule of all Subleases which shall
include, in addition to the information on the schédule to be
delivered to Landlord pursuant to Section 10.08(a), the rentals
under such Subleases and any additional information that Land-

lord may reasonably request. Tenant shall furnish Escrow Agent

103



with true copies of all Subleases promptly after execution.

(c) 1In addition to the schedules and statements re-
ferred to in Sections 10.08(a) and kb) and any other materials
and statements with respect to Subleases which Tenant may be
required to furnish to Escrow Agent and/or Landlord under any
other provisions of this Lease, until the Buildings are ninety
percent (90%) occupied, Tenant shall furnish to Landlord,
promptly after execution thereof, a true copy of each Sublease
which (a) with respect to office space, covers at least one
full floor of the Building and (b) with respect to Retail space,
satisfies the requirement set forth in clause (ii) of Section
10.10(b). -

Section 10.09. Tenant covenants and agrees that each

Sublease affecting the Premises shall provide that (a) it is
subject to this Lease, (b) the Subtenant will not pay rent or
other sums under the Sublease for more than one (1) month in
advance, (c) on the termination of this Lease pursuant to Arti-
cle 24, upon Landlord's reguest the Subtenant will promptly
deliver to Landlord "as-built" drawings of any construction,
alteration, renovation and/or Restoration work such Subtenant
performed or caused to be performed in the space demised under
such Subtenant's Sublease, and (i) if any ccnstruction, alter-
ation, renovation and/or Restoration work by such Subtenant
with respect to such space is then proposed or in progress,
such Subtenant's drawingé and specifications, if any, for such

work, and (ii) if any construction, alteration, renovation and/or
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Restoration work by Tenant for such Subtenant with respect to
such space was performed or is then proposed or in progress, the
"as-built" drawings, if any, or the drawings and specifications,
if any, as the case may be, for such work in such Subtenant's
possession, and (d) at Landlord's option, on the termination of
this Leaée pursuant to Article 24, the Subtenant will attorn to,
or enter into a direct lease on identical terms with, Land-

lord for the balance of the unexpired term of the Sublease.

Section 10.10.

(a) Landlord covenants and agrees, for the benefit
of any bona fide Subtenant which is neither an Affiliate of
Tenant nor a Permitted Assignee, that Landlord shall recognize
the Subtenant as the direct tenant of Landlord upon the ter-
mination of this Lease pursuant to any of the provisions of
Article 24 and the termination of any other Sublease superior
to the Sublease of such Subtenant, if (i) each Mortgagee shall
have agreed in writing substantially to the effect that it
will not join the Subtenant as a party defendant in any fore-
closure action or proceeding which may be instituted or taken
by the Mortgagee, nor evict the Subtenant from the portion of
the Premises demised to it, except by reason of the Subtenant's
default under its Sublease, nor affect any of the Subtenant's
rights under its Sublease by reason of any default under its
Mortgage, or (ii) Tenant shall deliver to Landlord a certifi-
cate of an independent real estate appraiser who is a member

of the American Institute of Appraisers, or such other similar



organization, reasonably satisfactory to Landlord, certifying
that the rent payable under the Sublease, after taking into
account any credits, offsets or deductions to which the Sub-
tenant may be entitled thereunder, constitutes not less than
the then fair market rental value of the space demised there-
under; provided, however, that at the time of the termination
of this Lease (x) no default exists under the Subtenant's Sub-
lease which would then permit the landlord thereunder to ter-
minate the Sublease or to exercise any dispossess remedy pro-
vided for therein, and (y) the Subtenant will deliver to Land-
lord an instrument confirming the agreement of the Subtenant
to attorn to Landlord and to recognize Landlord as the Subten-
ant's landlord under the Sublease, which instrument shall pro-
vide that neither Landlord nor anyone claiming by, through or
under Landlord, shall be:

(1) 1liable for any act or omission of any prior
landlord (including, without limitation, the then de-
faulting landlord),

(2) subject to any offsets or defenses which the
Subtenant may have against any prior landlord (includ-
ing, without limitation, the then defaulting landlord),

(3) bound by any payment of rent which the Sub-
tenant might have made for more than one (1) month in
advance to any prior landlord (including, without limi-

tation, the then defaulting landlord),
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(¢) bound by any covenant to undertake or complete
any construction of the Premises or any portion thereof
demised by said Sublease, .

(5) bound by any obligation to make aﬁy payment
to the Subtenant, except for services, repairs, mainte-
nance and restoration provided for under the Sublease to
be performed after the date of such termination of this
Lease and which landlords of like properties ordinarily
perform at the landlord's expense, and, with respect to
tenants "of Retail space, merchants' association contribu-
tions or the equivalent provided for under the Sublease
and first becoming due after the date of such termination
of this Leasé, it being expressly understood, however,
that Landlord shall not be bound by any obligation to
make payment to a Subtenant with respect to construction
performed by or on behalf of such Subtenant at the sub-
leased premises, or

(6) bound by any mocdification of the Sublease which
reduces the basic rent, additional rent, supplemental
rent or other charges payable under the Sublease (except
to the extent equitably reflecting any reduction in-the
space covered by the Sublease), or shortens the term
thereof, or otherwise materially adversely affects the
rights of the landlord thereunder, made without the

written consent of Landlord.
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(b) If a Subtenant entitled to such recognition, or
Tenant on behalf of such Subtenant, shall so regquest, Landlord
shall execute and deliver an agreement, in form and substance
reasonably satisfactory to Landlord, Tenant and such Subten-
ant, confirming that, subject to the provisions of clauses (x)
and (y) of Section 10.10(a), such Subtenant is entitled to
such recognition, provided that (i) such Subtenant is leasing
not less than an entire floor in the Buildings, or (ii) if
such Subtenant is leasing Retail or Other space in the Build-
ings, such Subtenant represents, which representation shall
be supported by a reasonable estimate prepared by a licensed
professional engineer or registered architect, that it will
incur not less than $500,000 in fixturing costs at the sub-
leased premises, as such $500,000 amount shall be increased
as provided in Section 7.02(a), except that $500,000 shall
be substituted for $1,000,000 everywhere $1,000,000 appears
therein. |

(c) The recognition and nondisturbance granted by
Landlord to a Subtenant pursuant to Sections 10.10(a) and (b)
shall be applicable to, and enforceable by, a mortgagee of
such Subtenant who has foreclosed or obtained an assignment
in lieu of foreclosure, or has obtained a receiver, or is in

possession with the permission of such Subtenant.

Section 10.11. No Mortgage or any extension there-

of made by Tenant shall be a lien or encumbrance upon the



estate or interest of Landlord, as fee owner or tenant under
the Master Lease, in and to the Premises or any part thereof.

Section 10.12. No Mortgage shall be valid or of

any force or effect unless and until (a) a true copy of the
original of each instrument creating and effecting such Mort-
gage, certified by the Mortgagee to be a true copy of such
instfument, and written notice containing the name and post
office address of the Mortgagee, shall have been delivered

to Landlord, and (b) the Mortgage shall contain in substance
the following provisions:

"(1) This mortgage is executed upon the cohdition
that no purchaser at any foreclosure sale or assignee under
an assignment in lieu of foreclosure shall acquire any right,
title or interest in or to the lease hereby mortgaged, unless
the said purchaser or assignee, or the person, firm or cor-
poration to whom or to which such purchaser's or assignee's
right has been assigned, shall (a) in the instrument transfer-
ring to such purchaser or to such assignee the interest of
tenant under the lease hereby mortgaged, assume and agree to
perform all of the terms, covenants and conditions of that
lease thereafter to be observed or performed on the part of
such tenaﬁt, subject to the limitation of liability probided
in Section 43.02 of that lease, that no further or additional
mortgage or assignment of the lease hereby mortgaged shall
be made except in accordance with the provisions contained

in Article 10 of that lease, and that a duplicate original



of said instrument containing such assumption agreement,
duly executed and acknowledged by such purchaser or such
assignee and in recordable form, shall be delivered to the
landlord under the hereby mortgaged lease immediately after
the consummation of such sale, or, in any event, prior to
taking possession of the premises demised thereby, and (b)
agree in an amendment to the lease hereby mortgaged that
such lease shall not.be assigned or the entire or substan-
tially the entire premises demised thereunder be sublet to
Olympia & York Battery Park Company or any Affiliate (as
defined in the lease hereby mortgaged) of Olympia & York
Battery Park Company if (i) there exists a Default or an
Event of Default (as such terms are defined in the lease
hereby mortgaged) under any of the Severance Leases (as de-
fined in the lease hereby mortgaged) under which Olympia

& York Battery Park Company or an Affiliate thereof is a
tenant or there exists an event which but for the provisions

of

Section 10.13(b) of any such Severance Lease would consti-
tute a Default or an Event of Default thereunder, (ii) any
Severance Lease shall have been terminated by reason of the
Default of Olympia & York Battery Park Company or an Affiliate
thereof as the tenant thereunder, or (iii) a mortgagee, by
recei&er or otherwise, or its designee or nominee or the pur-
chaser from any of the same at a foreclosure sale or by as-

signment in lieu of foreclosure shall have obtained possession

of any Parcel (as defined in the lease hereby mortgaged) from



Olympia & York Battery Park Company or an Affiliate thereof
by reason of a default under the terms of a mortgage.

(2) The mortgagee waives all right and option to
retain and apply the proceeds of any insurance or the proceeds
of any condemnation award toward payment of the sum secured by
this mortgage to the extent such proceeds are required for the
demolition, repair or restoration of the mortgaged premises in
accordance with the provisions of the lease hereby mortgaged.”

Section 10.13.

(a) If Tenant shall mortgage this Lease in com-
pliance with the provisions of Sections 10.11 and 10.12, Land-
lord shall give to each Mortgagee, at the address of such
Mortgagee set forth in the notice mentioned in clause (a) of
Section 10.12, and otherwise in the manner provided by Article
25, a copy of each notice of Default by Tenant at the same
- time as, and whenever, any such notice of Default shall there-
after be given by Landlord to Tenant, and no such notice of
Default by Landlord shall be deemed to have been duly given
to Tenant unless and until a copy thereof shall have been
so given to each Mortgagee. Provided that a Mortgagee 1is
not prohibited from curing a Default pursuant to the terms
of this Lease, each Mortgagee (i) shall thereubon have a
period of ten (10) days more in the case of a Default in
the payment of Base Rent, PILOT, Substitute PILOT, Percentage
Rent, Retail Rent or Other Rent, and twenty (20) days more -

in the case of any other Default, after such notice is given



to Mortgagee, for curing the Default, or causing the same
to be cured, or causing action to cure a Default mentioned
in Section 24.01(c) to be commenced, than is given Tenant
after such notice is given to it, and (ii) shall, within
such périod and otherwise as herein provided, have the right
to cure such Default, cause the same to be cured or cause
action to cure a Default mentioned in Section 24.01(c) to
be commenced. Landlord shall accept performance by a Mort-
gagee of any covenant, condition, or agreement on Tenant's
part to be performed hereunder with the same force and effect
as though performed by Tenant.

(b) Notwithstanding the provisions of Section 10.13
(a) hereof, no Event of Default shall be deemed to exist as
long as a Mortgagee, in good faith, (i) shall have commenced
promptly to cure the Default in question.(provided the Mort-
gagee is not prohibited from curing such Default pursuant
to the terms of this Lease) and prosecutes the same to comple-
tion with reasonable diligence and continuity, subject to
Unavoidable Delays, which for the purposes of this Section
10.13(b) shall include causes beyond the control of such Mort-
gagee instead of causes beyond the control of Tenant, or (ii)
if possession of the Premises is required in order to cure the
Default in guestion and Mortgagee is not prohibited from curing
such Default pursuant to the terms of this Lease, Mortgagee
(x) shall have entered into possession of the Premises with

the permission of Tenant for such purpose or (y) shall have
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notified Landlord of its intention to institute foreclosure
proceedings to obtain possession directly or through a receiver,-
and within fourteen (14) days of the giving of such notice
'commences such foreclosure proceedings, and thereafter (1)
prosecutes such proceedings with reasonable diligence and con-
tinuity (subject to Unavoidable Delays) or (2) receives an
assignment of this Lease in lieu of foreclosure from Tenant,
and, upon obtaining possession pursuant to clause (x) or (y),
commences promptly to cure the Default in question and prbse—
cutes the same to completion with reasonable diligence and
continuity (subject to Unavoidable Delays); provided that the
Mortgagee shall have delivered to Landlord, in writing, its
agreement to take the action described in clause (i) or (ii)
herein and shall have assumed the obligation to cure the De-
fault in question and that during the period in which such
action is being taken (and any foreclosure proceedings are
pending), all of the other obligations of Tenant under this
Lease, to the extent they are susceptible of being performed
by the Mortgagee, are being duly performed within any appli-
cable grace periods. However, at any time after the delivery’
of the aforementioned agreement, the Mortgagee may notify
Landlord, in writing, that it has relinquished possession of
the Premises or that it will not institute foreclosure pro-
ceedings or, if such proceedings have been commenced, that it
has discontinued them, and in such event, the Mortgagee shall

have no further liability under such agreement from and after
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the date it delivers such notice to Landlord (except for any
obligations assumed by the Mortgagee and accruing prior to the
date it delivers such notice), and, thereupon, Landlord shall
have the unrestricted right to terminate this Lease and to
take any other action it deems appropriate by reason of any
Default by Tenant, and upon any such termination the provisions
of Section 10.14 shall apply. Anything contained in this Sec-
tion 10.13(b) to the contrary notwithstanding, the provisions
of this Section 10.13(b) shall not apply in the case of a
Mortgagee which is not an Institutional Lender unless such
Mortgagee shall provide Landlord with security for the perfor-
mance of the assumed obligation in amount and form reasonably
satisfactory to Landlord, during the period that such Mortgagee
is taking the required action to cure the Default in question.

(c) Landlord and Tenant agree that, from and after
the date upon which Landlord receives the notice and documents
mentioned in clause (a) of Section 10.12, they shall not modify
or amend this Lease in any respect or cancel or terminate this
Lease other than as provided herein without the prior written
consent of the Mortgagees which have given such notice.

(8) Except as provided in Section 10.13(b) and
Section 42.04, no Mortgagee shall become liable under the
provisions of this Léase unless and until such time as it
becomes, and then only for as long as it remains, the owner

of the leasehold estate created hereby.



(e) For purposes of the rights of Mortgagees set

- forth in Sections 10.13(a) and (b), the terms "Default" and
"Event of Default” in such Sections shall mean and include,
without limitation, a Default or an Event of Default which is
deemed to exist under this Lease solely by reason of the oc-
currence of a Default under another Severance Lease with which
this Lease is then cross-defaulted pursuant to Article 42,
except that, notwithstanding anything to the contrary in Sec-
tion 10.13(a) or (b), a Mortgagee shall not have the right to
cure a Default or cause the same to be cured if such Default
(i) is deemed to exist under this Lease solely by reason of
the occurrence of é Default under another Severance Lease with
which this Lease is then cross—defaulted pursuant to Article
42 and (ii) such Default cannot be cured by the payment of
money or the delivery of a document, but the foregoing shall
not be deemed to impair in any way the right of such Mortgagee
to a néw lease for the Premises under Section 10.14 if this
Lease is terminated by reason of a Default described by clauses
(i) and (ii) of this Section 10.13(e), and such Mortgagee is
otherwise entitled to receive a new lease as provided in Sec-
tion 10.14. '

Section 10.14,

(a) 1In case of termination of this Lease by reason of
any Event of Default or for any other reason, Landlord, subject
to the provisions of Section 10.14(e) hereof, shall give prompt no-

tice thereof to each Mortgagee under a Mortgage made in compliance



with the provisions of Sections 10.11 and 10.12, which notice
shall be given as provided in Section 10.13(a) hereof. Landlord,
on written request of such Mortgagee made any time within thirty
(30) days after the giving of such notice by Landlord, shall exe-
cute and deliver within thirty (30) days thereafter a new lease
of the Premises to the Mortgagee, or its designee or nominee,
for the remainder of the Term, upon (except as otherwise pro-
vided in Section 10.14 (f)) all the covenants, conditions,
limitations and agreements herein contained (including, with-
out limitation, any easements granted herein which were ter-
minated pursuant to the terms of this Lease upon the termina-
tion of this Lease), provided that the Mortgagee (i) shall pay
to Landlord, simultaneously with the delivery of such new lease,
all unpaid Rental due under this Lease up to and including

the date of the commencement of the term of such new lease

and all expenses including, without limitation, reasonable
attorneys' fees and disbursements and court costs, incurred

by Landlord in connection with the Default by Tenant, the
termination of this Lease and the preparation of the new

lease, and (ii) shall deliver to Landlord a statement, in
'writing, acknowledging that Landlord, by entering into a new
lease with the Mortgagee, shall not have or be deemed to

have waived any rights or remedies with respect to Defaults'
existing under this Lease,_notwithstanding that any such De-
faults existed prior to the execution of the new lease, and

that the breached obligations which gave rise to the Defaults

ot
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and which are susceptible of being cured by Mortgagee are
also-obligations under said new lease, but such statemedt
shall be subject to the proviso that the applicable grace pe-
riods, if any, provided under the new lease for curing such
obligations shall begin to run as of the first day of the

term of said new lease. Notwithstanding anything to the con-
trary in this Section 10.14(a), it shall also be a condition
to Landlord's execution and delivery of said new lease that
(x) such new lease shall contain a provision which prohibits
“the tenant thereunder from assigning such lease or subletting
the entire or substantially the entire premises thereunder to
Olyhpia & York Battery Park Company or any Affiliate of Olympia
& York Battery Park Company if (1) there exists a Default or
an Event of Default (as such terms are defined in the Severance
Lease in guestion) under any of the Severance Leases under
which Olympia & York Battery Park Company or an Affiliate
thereof is a tenant or there exists an event which but for

the provisions of Section 10.13(b) of any such Severance Lease
would constitute a Default or Event of Default thereunder,

(2) any Severance Lease shall have been terminated by reason
of the Default (as defined therein) of Olympia & York Battery
Park Company or an Affiliate thereof as the tenant thereunder,
or (3) a Mortgagee, by receiver or otherwise, or its designee
or nominee or the purchaser from any of the same at a fore-
closure sale or by assignment in iieu of foreclosure shall

have obtained possession of any Parcel from Olympia & York
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Battery Park Company or an Affiliate thereof by reason of a
default under the terms of a Mortgage and (y) the reqguirements
set forth in Section 42.04 shall have been satisfied, in which
case (r) Landlord shall deliver together with such new lease
an estoppel certificate certifying to the tenant thereunder
that the conditions set forth in Section 42.04 have been sat-
isfied, provided that if the Mortgagee is the Mortgagee of all
of the Parcels, the requirements set forth in Section 42.04
need not be satisfied if the Mortgagee enters into a new
lease with Landlord for each of the four Parcels pursuant to
Section 10.14 of the Severance Lease for each such Parcel, in
which case Landlord shall not deliver such certificate, and
(s) Landlord shall be deemed to have waived its rights and
remedies with respect to Defaults under this Lease existing
solely by reason of the occurrence of a Default under another
Severance Lease to which this Lease was cross—-defaulted pur-
suant to Article 42 prior to tﬁe termination of this Lease.
It is expressly understood and agreed that if a Mortgagee of
all of the Parcels obtains a new lease pursuant to the provi-
sions of this Section 10.14, which new lease is cross-defaulted
to one or more of the new leases covering any of the Parcels,
Landlord shall not be deemed to have waived any of its rights
under the Cross-Default Provisions of the new lease issued
pursuant to the provisions of this Section 10.14.

(b) Aﬁy such new lease and the leasehold estate

thereby created shall, subject to the same conditions con-
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tained in this Lease, continue to maintain the same priority
as this Lease with regard to any Mortgage or any other lien,
charge or encumbrance whether or not the same shéll then be
in existence. Concurrently with the execution and delivery
of such new lease, Landlord shall assign to the tenant named
therein all of its right, title and interest in and to moneys
(including, without limitation, (i) subrents céllected under
Section 10.06 which have not been applied or are not being
held for application to Rental and the costs incurred by
Landlord to operate, maintain and repair the Premises and
(ii) insurance and condemnation proceeds which have not been
applied or are not being held for application to the costs
incurred by Landlord to Restore the Premises), if any, then
held by or payable to Landlord or Depository which Tenant
would have been entitled to receive but for termination of
this Lease or Landlord's exercise of its rights upon the
occurrence of an Event of Default, and any sums then held by
or payable to Depository shall be deemed to be held by or
payable to it as Depository under the new lease.

(c) Upcn the execution and delivery of a new lease
under this Section 10.14, all Subleases which theretofore may
have been assigned to Landlord thereupon shall be assigned and
transferred, without recourse, representation or warranty, by
Landlord to the tenant named in such new lease. Between the
date of termination of this Lease and the date of execution
and delivery of the new lease, if a Mortgagee shall have re?

gquested such new lease as provided in paragraph (a) of this
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Section 10.14, Landlord shall not enter into any new Sub-
leases, cancel or modify any then existing Subleases or accept
any cancellation, termination or surrender thereof (unless
such termination shall be effected as a matter of law on the
termination of this Lease) without the written consent of the
Mortgagee, except as permitted in the Subleases.

(d) Anything contained in this Section 10.14 to the
contrary notwithstanding, a Mortgagee shall have no obligation
to cure any Default of Tenant under this Lease occurring pur-
suant to Section 24.01(e), (f), (g) or (h) of this Lease,
or occurring by reason of a Default under such sections of
another Severance Lease with which this Lease is then cross-
defaulted pursuant to Article 42.

(e) 1If there is more than one Mortgage, Landlord
shall recognize the Mortgagee whose Mortgage is junior in lien
as the Mortgagee entitled to the rights afforded by Sections
10.13, 10.14 and 10.15 (unless a Mortgage senior in lien re-
guires that the holder thereof.have a superior entitlement to
such rights, in which event such recognition shall be of the
holder of that Mértgage), provided that such Mortgagee shall
have complied with the provisions of Sections 10.11 and 10.12.

(f) The following shall be omitted from any new
lease delivered pursuant to this Section 10.14:

(i) Exhibits "F-1" and "F-2" and all refer-

ences to the documents set forth therein and to the

Guarantor, provided that if (x) at the time such new
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lease is entered into, Substantial Completion of thet
Buildings has not occurred, and (y) the tenant under the
new lease is not an Institutional Lender, then the obli-
gation of the tenant under the new lease shall be guar-
anteed, until Substantial Completion of the Buildings,

by an Institutional Lender or another Person satisfac-
tory as a guarantor to Landlord, by a guaranty on sub-
stantially the same terms and conditions as the Guaranty,

and in such case Exhibit "F-1" shall not be omitted but

such new guaranty shall be substituted for the Guaranty
therein, and the references to the Guarantor shall not
be omitted and such term shall mean and refer to the
guarantor under such new guaranty.
(ii) Article 43 except for Sections 43.01 and
43.02. |
(iii) All provisions which expressly apply only
to American Express Company and any of its Affiliates.

(g) If the tenant under a new lease de;;ygyed pursu-
ant to this Section 10.14 is an Institutional Lender, and at the
time such new lease 1is delivered the Buildings are not substan-
tially complete, then such new lease shall provide that not-
withstanding anything to the contrary contained in Sections
1.143 or 43.02 of this Lease or the new lease, if such Insti-
tutional Lender assigns or otherwise transfers its interest
in such new lease pri;r to the Substantial Completion of the

Buildings, then until the Substantial Completion of the



Buildings such Institutional Lender shall be and remain person-
ally liable, jointly and severally, with the assignee or trans-
feree and any other Person who shall or may thereafter become

the tenant under such new lease, for the due performance and ob-
servance of all of the obligations of the tenant under such new
lease, except as provided to the contrary in Section 10.17 hereof.

Section 10.15. 1In any circumstances where arbi-

tration is provided for under this Lease, Landlord agrees

that Landlord shall give any Mortgagee who shall have given
Landlord a notice as provided in Section 10.12(a), notice

of any demand by Landlord for any arbitration, and Landlord
shall recognize the Mortgagee entitled to the rights afforded
hereunder in accordance with Section 10.14(e) as the only
proper party to participate in the arbitration, if such Mort-
gagee elects to participate in the arbitration. In such case,
Tenant agrees not to participate in such arbitration.

Section 10.16. 1If Tenant shall sublet all or substan-

tially all of the Premises to a Person which is not an Affili-
ate of Tenant in accordance with the applicable provisions of
this Article 10, Landlord shall accept the performance by such
Subtenant of any obligation of Tenant under this Lease within
the applicakble gracé period, if any, as if such obligation were
performed by Tenant, without thereby being deemed to be in priv-
ity with such Subtenant or to have accepted such Subtenant as

an assignee of Tenant's interest under this Lease. '
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Section 10.17. If an Institutional Lender

becomes Tenant under this Lease or under a new lease
delivered pursuént to Section 10.14 hereof, the
Institutional Lender shall have the right to assign or
transfer its interest as tenant, provided however, that
if the assignment or transfer is made prior to the Sub-
stantial Cdmpletion of the Buildings, such Institutional
Lender shall remain personally liable as provided in
Section 10.14, unless said assignment or transfer is to a
Person whose principals satisfy the requirements of (a),
(b), (c) and (d) below, or if-such ?efs,qﬁ intends to
occupy substantially all of the Buildings, whose
principals satisfy the requirements of (a), (b) and (c)
below and the principals of the contractqr employed by
such Person to complete construction of the Buildings
satisfy the requireﬁents of (d) below: |
(a) has never been convicted of
a felony;
(b) no action or proceedings is

pending to enforce rights of the

State of New York or any agency,

department, public authority or

public benefit corporation thereof

against said principals or a Person

in which said principals are prin-

cipals arising out of a mortgage
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obligation to the State of New York
or any agency, department, public
authority or public benefit corpora-
tion thereof;
(c) no notice of substantial
monetary default has been given by
the State of New York or any agency,
department, public authority or public
benefit corporation thereof to said
principals or to a Person in which
said principals are principals
arising out of a mortgage obligation
to the State of New York or any
agency, department, public authority
or public benefit corporation
thereof; and
(d) said principals or a Person
in which said principals are prin-
cipals has constructed a high-rise
office building of at least 500,000
rentable square feet in a metro-
politan area of more than 1,000,000 people.
For purposes of this Section 10.17 principals shall not
include non-controlling stock holders of publically held

corporations or limited partners in a limited partnership.
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ARTICLE 11

CONSTRUCTION OF BUILDINGS

Section 11.01.

(a) Tenant covenants and agrees, at its sole cost
and expense, to develop the Land by the Scheduled Completion
Date, in substantial conformity with the Final Plans, and in
compliance with the applicable laws, rules, regulations, codes
and requirements of New York City and other Governmental Au-
thorities (collectively, the "Construction Laws"), including,
but not limited to (i) Local Law No. 5 of 1973, as_.then in
force, and (ii) the Building Code of New York City, as then
in force, but excluding the Zoning Resolution of New York
City, as then in force. Tenant shall obtain all necessary
permits, consents, certificates and approvals for the éon-
struction of the Buildings required under the Construction
Laws. Landlord, at no cost or expense to it, shall execute
and deliver any documents or instruments reasonably required
to obtain such permits, consents, certificates and approvals,
provided such documents or instruments do not impose any lia-
bility or obligation on Landlord in addition to those set
forth in the Construction Laws or vary or modify the rights
and obligations of the parties under this Lease.

(b) Except as otherwise provided in Section 11.03(c),
construction of the Buildings shall not be commenced unless and
until (i) Tenant shall have obtained and delivered to Landlord

copies of the permits, consents, certificates and approvals for
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the Buildings required pursuant to Section 11.01(a), (ii)
Landlord shall have reviewed the Final Plans for the Buildings
for the purposes set forth in Section 11.03(b) and it has

been ascertained or is deemed to have been ascertained pursuant
to said Section that the Final Plans are in substantial con-
formity with the Site Plans, the Prelimipary Plans and. the .
Development Guidelines, and (iii) Tenant shall have delivered
to Landlord Tenant's plan for financing the construction of

the Buildings, showing the source of all funds therefor.

(c) The parties acknowledge that a letter has been
obtained from the Chairman of the City Planning Commission to
»ﬁhe effect that the proposed construction as set forth in the
Site ?lans is in substantial conformity with the Master Develop-
ment Plan and the Battery Park City Commercial Center Develop-
ment Guidelines, dated October, 1980, prepared by Alexander
Cooper Associates. Said letter was based on review by the
City Planning Commission of drawings preliminary to the Site
Plans. Landlord acknowledges that it has determined that
the Site Plans (i) contain only non-material revisions to such
drawings and substantially conform to the sucggestions made
by the City Planning Commission in said letter, and (ii) are
in compliance with the applicable provisions of the Memérandum
of Understanding and the Settlement Agreement. Landlord shall
obtain any confirmation of such determination which may be re-
guired under the Memorandum of Understanding or the Settlement

Agreement, if such determination is disputed by any Govern-
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mental Authority in connection with the issuance of the per-
mits, consents, certificates and approvals described in Sec-
tion 11.01(a). The Site Plans may be amended with respect to
Retail space only upon (x) Landlord's prior approval, which ap-
proval shall nof be unreasonably withheld, and (y) certifica-
tion from the Chairman of the City Planning Commission that
such amendment complies with the conditions set forth in the
Board of Estimate Resolution. The Site Plans may only be
otherwise amended or supplemented with (1) Landlord's prior
approval, which approval shall not be unreasonably withheld,
and (2) the approval of the Chairman of the City Planning Com-
mission, if Landlord reasonably determines that such amendment
or supplement is sufficiently material to require such approval.
The term "Site Plans" as used in this Lease shall include all
amendments and supplements pursuant to the preceding two sen-
tences. Upon Tenant's request from time to time, Landlord, at
Tenant's cost and expense, shall proceed with reasonable dili-
gence to obtain the aforesaid certification or approval, as the
case may be, of the Chairman of the City Planning Commission.

Section 11.02.

(a) The parties acknowledge that Landlord, as the
agency having authority under SEQRA, has issued its statement
of findings required under Section 8-0109 of SEQRA with respect
to the Environmental Impact Statement for Battery Park City
dated August 1981, and the Supplement thereto dated November

1981, both prepared by Landlord (collectively, the "E.I.S.").
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If, with respect to any approved Preliminary Plans or Final
Plans, Landlord, in its reasonable judgment as the agency
having authority under SEQRA to make the determination, de-
termines that SEQRA requires a further supplement to the
E.I.S., Landlord, at Tenant's sole cost and expense, shall
prepare and process with reasonable diligence (subject to
Landlord's Unavoidable Delays) such further supplement. For
purposes of this Lease, the term "E.I.S." does nct include
such further supplements.

(b) At Landlord's request, representatives of Ten-
ant shall appear at any public hearings which in any manner
relate to the E.I.S. or any further supplements to the E.I.S.

Section 11.03.

(a) Tenant shall submit to Landlord all progress
drawings and specifications prepared by Tenant for any element
of the Buildings (other than for any improvements to prepare
any portion of the Buildings for occupancy by Tenant or any
Subtenant which do not affect the structure, central systems,
shell and core of the Buildings) and any additional progress
drawings and specifications reasonably required by Léndlord.
All progress drawings and specifications shall be scaled and
dimensioned and prepared by a registered architect or licensed
professional engineer (the progress drawings and specifica-
tions submitted to Landlord being referred to in this Lease
collectively as the "Preliminary Plans") and shall substan-
tially conform to the Site Plans and the Development Guide-

-~
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lines. Landlord shall review the Preliminary Plans only
to ascertain whether the Preliminary Plans do so conform.
Within fifteen (15) Business Days after the Preliminary Plans
are submitted to Landlord for review, Landlord shall notify
Tenant in what respects, if any, Landlord claims that the
Preliminary Plans do not substantially conform to the Site
Plans or the Development Guidelines. 1If Landlord claims
that the Preliminary Plans do not substantially so conform,
then, subject to Section 11.16 hereof, Tenan? shall revise
the Preliminary Plans and submit the revisions to Landlord
for its approval as aforesaid. If Landlord shall fail or
refuse toc give the aforesaid notice within the aforesaid
period, it shall be deemed that the Preliminary Plans do
so conform. The provisions of this Section 11.03(a) shall
apply to any amendment or revision of the Preliminary Plans,
except that Landlord's right of review thereof shall only
be with respect to those portions of the Preliminary Plans
or amendments or revisions thereto which have not been pre-
viously reviewed and determined or deemed to substantiall
conform to the Site Plans and the Development Guidelines.
(b) Tenant shall submit to Landlord with respect
to any element of the Buildings (other than for any improve-
ments to prepare any portion of the Buildings for occupancy
by Tenant or any Subtenant which do not affect the structure,
central systems, shell and core of the Buildings), completed

filing drawings and specifications prepared by a registered



architect or licensed professional engineer (collectively,
the "Final Plans") which shall substantially conform to the
Site Plans, the Development Guidelines and the Preliminary
Plans approved by Landlord and shall provide for covered
access into the elevator lobbies of the Buildings from the
Northern Pedestrian Bridge. Landlord shall review the Final
Plans only to ascertain whether the Final Plans do substan-
tially conform to the Site Plans, the Development Guidelines
and the Preliminary Plans approved by Landlord and whether
theyvprovjde for such access. Within fifteen (15) Business
Days after the Final Plans are submitted to Landlord for re-
view, Landlord shall notify Tenant in what respects, if any,
Landlord claims that the Final Plans do not substantially
conform to the Site Plans, the Development Guidelines or

the Preliminary Plans approved by Landlord or provide for
such access. If Landlord claims that the Final Plans do

not substantially conform to the Site Plans, the Development
Guidelines or the Preliminary Plans approved by Landlord

or do not provide for access as aforesaid, then, subject

to Section 11.16 hereof, Tenant shali revise the\Final Plans
and submit the revisions to Landlord fér its approval as
aforesaid. 1If Landlord shall fail or refuse to give such
notice within that period, it shall be deemed that the Final
Plans do so conform and do provide such access. The provi-
sions of this Section 11.03(b) shall apply to any amendment

or revision of the Final Plans, except that Landlord's right
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of review thereof shall only be with respect to those portions
of the Final Plans or amendments or revisions thereto which
have not been previously reviewed and determined or deemed
to substantially conform to the Site ?lans, the Development
Guidelines, and the Preliminary Plans approved by Landlord
or to provide the access as aforesaid.
(c) Anything contained in Sections 11.01(b)(ii),

11.03(a) and 11.03(b) to the contrary notwithstanding, (i)
Tenant may pile, excavate and pour footings and foundations,
sub-basements and basements for the Buildings prior to ful-
filling all of the requirements of said provisions, provided
that Tenant shall have obtained and delivered to Landlord
copies of all permits, consents, certificates and approvals
necessary for such work, and (ii) Tenant may commence con-
struction of any portion of the Buildings located at or below
level +32 as shown on the elevation drawings forming a part

f the Site Plans provided that Tenant shall have obtained
and delivered tc Landlcerd copies of zll permits, consents,
certificates and approvals hecessary for such work, the Final
Plans for ghat portion of the Buildings as to which construc-
tion is then to be commenced shall have been submitted to Land-
lord for review, and Landlord shall have ascertained or shall
be deemed to have ascertained that such Final Plans are in sub-
stantial conformity with the Site Plans, the Preliminary Plans
approved by Landlord for such portion of the Buildings and the

Development Guidelines, it being agreed that the Preliminary
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Plans and Final Plans submitted to Landlord prior to commence-
ment of construction of a portion of the Buildings located at
or below level +32 need only relate to that portion of the
Buildings as to which construction is then to be commenced.
Construction of any portion of the Buildings located above
level +32 shall not commence until Tenant shall have obtained
and delivered to Landlord copies of all permits, consents,
certificates and approvals necessary for such work, the Final
Plans for the whole of the Buildings shall have been submitted
to Landlord for review and Landlord shall have ascertained or
shall be deemed to have ascertained that such Final Plans are
in substantial conformity with the Site Plans, the Preliminary
Plans approved by Landlord and the Development Guidelines.
The parties acknowledge that Tenant has obtained the permits,
consents, certificates and approvals referred to in clause (i)
of this Section 11.03(c) and that the construction work re-
ferred to in such clause has commenced with respect ﬁo the
Buildings.

(d) In addition to the documents referred to in
Section 11.01 and in clauses (a) and (b) of this Section
11.03, Tenant shall submit to Landlord samples of all mate-
rials which are subject to the Development Guidelines and
are to be used on exterior surfaces and same shall be sub-
ject to Landlord's approval for substan;ial conformity with

the Development Guidelines.
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(e) Landlord's representatives shall have the right
from time to time to inspect the construction of the Buildings
in accordance with Article 20 for the sole purpose of ascer-
taining whether such construction is proceeding in substantial
conformity to the Final Plans for the Buildings.

Section 11.04.

(a) Tenant covenants and agrees that, prior to the
commencement of any construction at the Premises, Tenant shall
provide, or cause to be provided, and thereafter shall keep
in full force and effect, or cause to be kept in full force
and effect, until Substantial Completion of the Buildings,
the following at no cost or expense to Landlord:

(i) comprehensive general liability insurance,
naming Tenant and, at Tenant's option, any Subtenant
of all or substantially all of the Buildings, as the
insured and Landlord and, at Tenant's option, any Sub-
tenant of all or substantially all of the Buildings, as
additional insureds, such insurance to insure against
liability for bodily injury and death and for property
damage in an amount as may from time to time be reason-
ably reguired by Landlord, but in an amount not less
than $100,000,000 combined single limit, such insurance
to include operations-premises liability, contractor's
protective liability on the operations of ‘all subcon-
tractors, completed operations, broad forﬁ contractual

liability (designating the indemnity provisions of the
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Construction Agreements if such coverage is provided by

a contractor), and if the contractor is undertaking
foundation, excavation or demolition work, an endorsement
that such operations are covered and that the "XCU Exclu-
sions" have been deleted;

(ii) automobile liability and property damage
insurance for all owned, non-owned and hired vehicles in-
suring against liability for bodily injury and death and
for property damage in an amount not less than $5,000,000
combined single limit and naming Tenant and, at Tenant's
option, any Subtenant of all or substantially all of the
Buildings, as the insured and Landlord and, at Tenant's
option, any Subtenant of all or substantially all of the
Buildings, as additional insureds;

(iii) workers' compensation providing statu-
tory New York State benefits for all Persons employed
in connection with the construction at the Premises;

(iv) builder's all-risk insurance written
on a completed value basis with limits as provided in
Section 7.01(a)(i), naming Tenant and, at Tenant's
option, any Subtenant of all or substantially all of the
Buildings, as the insured and Landlord and any contractor
or subcontractor designated by Tenant and, at Tenant's
option, any Subtenant of all or substantially all of the
Buildings, as additional insureds, and also naming any

Mortgagee designated by Tenant as an insured under a



standard mortgagee clause. In addition, such insurance
(x) shall contain an acknowledgment by the insurance
company that its rights of subrogation have been waived
- and an endorsement stating that "permission is granted
to complete and occupy", and (y) if any offsite storage
location listed with Tenant's insureg is used, shall
cover, for full insurable value, all materials and equip-
ment which have been delivered to and are stored at any
such offsite storage location and which are intended for
use with respect to the Premises.
Any proceeds received pursuant to the insurance coverage re-
quired under Section 11.04(a)(iv) shall be paid to Depository
or to Tenant in accordance with the provisions of Sections
8.02 and 8.03.
(b) Tenant further covenants and agrees that:
(i) no construction shall be commenced until
Tenant shall have delivered to Landlord a certified copy
or abstract of each policy required by this Section 11.04,
as more fully provided in Section 7.02(c); and
(ii) Tenant shall comply with the provisions
of Sections 7.01(b) and 7.02(c) with respect to the poli-
cies required by this Section 11.04.
(c) Tenant and Landlord shall cooperate, and Tenant
shall cause any Subtenant of all or substantially all of the
Premises who has been named as an insured or additional in-

sured to cooperate, in connection with the collection of any
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insurance moneys that may be due in the event of loss and
Tenant and Landlord shall execute and deliver such proofs of
loss and other instruments which may be required for the pur-
pose of obtaining the recovery of any such insurance moneys.

(d) The insurance required by this Section 11.04,
at the option of Tenant, may be effected by blanket and/or
umbrella policies issued to Tenant, or any Subtenant of all or
substantially all of the Buildings, covering the Premises and
other properties owned or leased by Tenant or such Subtenant,
provided that the policies otherwise comply with the provisions
of this Section 11.04.

(e) From and after Substantial Completion of the
Buildings, Tenant covenants and agrees to provide and maintain
the insurance required by Article 7 and Section 13.01(4).

Section 11.05.

(a) 1If one or more Unavoidable Delays shall occur
during construction of the Buildings, the "Scheduled Completion
Date" shall be the date determined by adding to the Buildings
Scheduled Completion Date the aggregate number of days of
Unavoidable Delays which have occurred with respect to the
Buildings. Upon Substantial Completion of the Buildings,
Tenant, at its sole cost and expense, shall furnish Landlord
with (i) a certificate from a licensed professional engineer
or registered architect certifying that the Buildings have

been completed substantially in accordance with the Final

Plans, (ii) a true copy of the temporary or permanent
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Certificates of Occupancy for the Buildings, and (iii) a complete
set of "as built" drawings and a survey of the Buildings,
which drawings and surveys shall show the boundary line be-
tween Parcel C and Parcel B generally to be one (1) inch
north of the north face of the substantially completed
masonry wall of the Winter Garden. Tenant agrees that within
one (1) year, subject to Unavoidable Delays, of the date of
issuance of a temporary Certificate of Occupancy for the
whole of the Buildings, Tenant shall furnish Landlord with

a duly issued permanent Certificate of Occupancy for the
whole of the Buildings. Except as otherwise provided in
Section 11;06, Tenant's failure to meet the Buildings Sched-
uled Completion Date, or, if Unavoidable Delays shall have
occurred, the Scheduled Completion Date, shall be deemed

an Event of Default giving rise to the remedies described

in Article 24, including, without limitation, Landlord's
right to terminate this Lease.

(b) If the initial "as-built" drawings and
survey of the Buildings shall show that the Buildings,
exclusive of any structures or facilities constructed or
installed in an easement area in connection with any
easement granted to Tenant hereunder, encroach upon or
overlap another Parcel(s), at Tenant's request and at no
cost or expense to Landlord, Landord and Tenant shall
execute an amendment to this Lease pursuant to which the
common boundary line between the Premises and such

Parcel (s) shall be redefined to the extent necessary so
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that the Buildings, exclusive of any structures or facili-
ties constructed or installed in an easement area in connec-
tion with any easement granted to Tenant hereunder, shall be
located entirely within the boundary of the Parcel covered
by this Lease. Tenant shall submit to Landlord, together
with its aforesaid request, the revised metes and bounds

for the Premises and the other affected Parcels. Notwith-
standing anything to the contrary contained herein, Landlord
shall not be required to enter into such amendment unless
such amendment shall also reflect any addition to or deletion
from any area subjeét to a grant to such Tenant or a reser-
vation by Landlord of an exclusive easement]under this Lease,
which addition or deletion results from the operation of
Section 41.07(f) or 41.07(g) and, simultaneously therewith,
the tenant of each other affected Parcel shall enter into an
amendment with Landlord of its Severance Lease, to reflect
both (i) such redefinition of the Parcel covered by such
Severance Lease and (ii) any addition to or deletion from

an area subject to a grant to such tenant or a reservation
by Landlord of an exclusive easement under such Severance
Lease, which addition or deletion results from the operation
of Section 41.07(f) or 41.07(g) of such Severance Lease.

Tenant shall not unreasonably refuse the request of a tenant
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under another Severance Lease or of Landlord, and shall
cooperate with the same, to amend this Lease for the
purposes of (y) redefining the common boundary lines to
eliminate any encroachments by or upon the Premises, as
shown on the initial "as-built" drawings and survey of
the Premises and the Parcel covered by such other
Severance Lease and (z) reflecting any addition to or
deletion from any area subject to a grant to Tenant or a
reservation by Landlord of an exclusive easement under
this Lease, which addition or deletion results from

the operation of Section 41.07(f) or 41.07(g).

Section 11.06.

(a) 1If for any reason whatsoever Substantial Comple-
tion of the Buildings shall not have occurred by the Scheduled
Completion Date, Tenant shall not be in Default hereunder by
reason thereof provided that Tenant shall make payments ("Sub-
stitute PILOT") in an amount equal to the greater of (i) the

amounts, as shown on Exhibit "H" annexed hereto and made a

part hereof, for each Tax Year, or portion thereof, in which
Substitute PILOT payments are payable, and (ii) PILOT for the
applicable period, if PILOT is then payable under the terms

of this Lease. Substitute PILOT shall be payable éommencing

on the later of (x) the July 1 next succeeding the Buildings
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Scheduled Completion Date, or (y) the first day of the cal-
endar month next succeeding the calendar month in which the
Scheduled Completion Date occurs, and shall be payable through
the last day of the calendar month in which the date of Sub-
stantial Completion of the Buildings shall occur. If Substi-
tute PILOT shall be payable hereunder commencing on a date

other than July 1, the amount set forth on Exhibit "H" for

the subject Tax Year shall be prorated for purposes of calcu-
lating the amount under clause (i) of this Section 11.06(a)
to cover the portion of such Tax Year from the date on which
Substitute PILOT shall become payable through the last day of
such Tax Year. Substitute PILOT shall be payable in quarterly
installments in advance commencing on the date required pursu-
ant to this Section 11.06(a) and thereafter on the first day
of each July, October, January and April during the period
that Substitute PILOT is péyable hereunder.

(b) 1If for any reason whatscever Substantial Comple-
tion of the Buildings shall not have occurred by December 31,
1887, as such date may be extended by Unavoidable Delays (such
date, as so extended, being referred to in this Lease as the
"Project Scheduled Completion Date"), then, provided that
there shall not otherwise be an Event of Default under this
Lease, Tenant shall have paid Substitute PILOT as required
under Section 11.06(a), and the Buildings shall have been
Fully Enclosed by the Project Scheduled Completion Date,

Tenant shall be entitled to an additional four (4) yvears, as
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same may be extended by Unavoidable Delays, to effect Substan-
tial Completion of the Buildings, provided that during such
additional period, as so extended, (i) Tenant shall be pro-
ceeding with the construction of the Buildings in a manner
such that at each point in time during such additional period,
as so extended, it is reasonably possible for Tenant, ﬁsing
construction practices usual in New York City (including,
without limitation, "fast track" construction methods), to
substantially complete construction of the Buildings by the
end of such period, as so extended, and (ii) Tenant shall

pay Substitute PILOT as required pursuant to the provisions

of Section 11.06(a).

(c) 1If Substitute PILOT shall have become payable
under this Section 11.06, commencing on the date (the "Alternate
PILOT Commencement Date”) which is the first day of the calendar
month next succeeding the calendar month in which the date
of Substantial Completion of the Buildings 6ccurs, fILOT shall
be payable as provided in Section 3.02, except that the
Special PILOT Abatement and Regular PILCT Abatement appli--
cable to the Premises shall be adjusted as follows:

(i) 1If Substantial Completion of the Build-
ings shall not have occurred within one (1) year after
the Scheduled Completion Date, theﬁ commencing on the
Alternate PILOT Commencement Date and continuing for
the period from the Alternate PILOT Commencement Date

through the last day of the Tax Year next succeeding
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the Tax Year in which the Alternate PILOT Commencement
Date occurs (unless the Alternate PILOT Commencement

Date occurs on a July 1, in which event the aforesaid
period shall be from the Alternate PILOT Commencement
Date through the last day of the Tax Year in which the
Alternate PILOT Commencement Date occurs)'the percentage
of abatement of the Abatement Base to which Tenant shall
be entitled shall be (x) the initial percentage of such
-abatement (seventy-five percent (75%) under the Special
PILOT Abatement and fifty percent (50%) under the Regular
PILOT Abatement), less (y) the product of (1) the number
of years or portions thereof which shall have elapsed be-
yond the first (lst) anniversary of the Scheduled Comple-
tion Date and prior to the date of Substantial Completion
of the Buildings, and (2) the percentage points that

such abatement is scheduled to decrease annually (seven
and one-half (7.5) percentage points under the Special
PILOT Abatement and five (5) percentage points under the
Regular PILOT Abatement). The percentage of such abate-
ment to which Tenant shall bé entitled for each Tax Year
thereafter shall be the percentage of such ébatement

for the Tax Year immediately preceding the Tax Year in
guestion less the number of percentage points that such
abatement is scheduled to decrease annually, and when

the percentage of such abatement reaches zero percent

(0%), the period of the PILOT abatement shall end.
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(ii) 1I1f Substantial Completion of the Build-
ings shall have occurred on or before the first anni-
versary of the Scheduled Completion Date, then commencing
on the Alternate PILOT Commencement Date and continuing
for the period from the Alternate PILOT Commencement
Date through the last day of the Tax Year next succeeding
the Tax Year in which the Alternate PILOT Commencement
Date occurs (unless the Alternate PILOT Commencement
Date occurs on a July 1, in which event the aforesaid
period shall be from the Alternate PILOT Commencement
Date through the last day of the Tax Year in which the
Alternate PILOT Commencement Date occurs) Tenant shall
be entitled to the initial percentage (seventy-five
percent (75%) of the Abatement Base under the Special
PILOT Abatement and fifty percent (50%) of the Abate-
ment Base under the Regular PILOT Abatement). The per-
centage of each such abatement to which Tenant shall be
entitled for each Tax Year thereafter shall be the per-
centage of each such abatement for the Tax Year immedi-
ately preceding the Tax Year in question less the number
of percentage points that the abatement in question is
scheduled to decrease anhually and when the percentage
of each such abatement reaches zero percent (0%), the
period of the PILOT abatement shall end.

(iii) Anything contained in this Section 11.06(c)

to the contrary notwithstanding, if Substantial Comple-
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tion of the Buildings shall have occurred prior to the
date which is two (2) full calendar months after the
Scheduled Completion Date, then the Special PILOT Abate-
ment and Regular PILOT Abatement applicable to the Prem-
ises shall be subject to reduction as follows: (x) if
the period from the Alternate PILOT Commencement Date
through the last day of the Tax Year in which the Alter-
nate PILOT Commencement Date occurs shall include six (6)
full calendar months or more, then commencing on thg
first day of the Tax Year next succeeding the Tax Year

in which the Alternate PILOT Commencement Date occurred,
the percentage of abatement of the Abatement Base under
the Special PILOT Abatement and under the Regular PILOT
Abatement to which Tenant shall be entitled and the num-
ber of years for which each such abatement shall run shall
be determined as if the entire period for PILOT abatement
had commenced on the first day of the Tax Year in which
the Alternate PILOT Commencement Date occurred, and (y)
if the period from the Alternate PILOT Commencement Date
through the last day of the Tax Year in which the Alter-
nate PILOT Commencement Date occurs shall include less
than six (6) full calendar months, then commencing on

the first day'of the Tax Year next succeeding the Tax
Year in which the Alternate PILOT Commencement Date oc-
curred, the percentage of each such abatement aﬁd the

number of years for which each such abatement shall run
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shall be determined as if the entire period for PILOT

abatement had commenced on such first day of the Tax

Year next succeeding the Tax Year in which the Alternate

PILOT Commencement Date occurred.

(d) Tenant's failure to effect Substantial Com-~
pletion of the Buildings by the fourth (4th) anniversary,
as same may be extended by Unavoidable Delays, of the Project
Scheduled Completion Date, shall be deemed an Event of Default
giving rise to the remedies described in Article 24, including,
without limitation, Landlord's right to terminate this Lease.
(e) Pending determination in accordance with Sec-

tion 11.16 hereof of any dispute arising under this Section
11.06, Tenant shall pay to Landlord Substitute PILOT in ac-
cordance with Landlord's determination of the issue or is-
sues in dispute. If the final determination, however, is
not in Landlord's’favor, Tenant may deduct from the next
installment(s) of Base Rent, Percentage Rent, Retail Rent,
Other Rent, Substitute PILOT or PILOT thereafter payable to
Landlord, the amount of the excess Substitute PILOT paid by
Tenant during the arbitration proceeding, and interest on
such amount at the Late Charge Rate.

Section 11.07. Tenant agrees that, at all times dur-

ing the Term, the Premises and the assets of, or funds appropri-
ated to, Landlord shall be free and clear of all liens arising
out of, or connected with, the consiruction of the Buildings,

as provided in Section 16.02, except that the foregoing shall
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not modify Tenant's right to make a Mortgage in accordance
with the provisions of Sections 10.11 and 10.12 hereof.

Section 11,08,

(a) Tenant agrees that the materials to be incor-
porated into the Buildings at any time during the Term shall,
- upon purchase of same and at all times thereafter, constitute
the property of Landlord, and that upon construction of the
Buildings or the incorporation of such materials therein, ti-
tle thereto shall continue in Landlord, provided, however,
(i) that Landlord shall not be liable in any manner for pay-
ment or otherwise to any contractor, subcontractor, laborer
or supplier of materials in connection with the purchase of
any such materials, and (ii) Landlord shall have no obligation
to pay any compensation to Tenant by reason of its acquisition
of title to such materials and Buildings.

(b) Tenant covenants and agrees that all Construc-
tion Agreements made in connection with the construction con-
templated by this Article 11 shall include the following pro-
vision: "[contractor] [subcontractor] [materialman] hereby
agrees that immediately upon the purchase by [contractor]
[subcontractor] [materialman] of any building materials to
be incorporated in the Buildings (as said term is defined in
the lease pursuant to which the owner acquired a leasehold
interest in the property), or of any building materials to
be incorporated in improvements made thereto, such materials

shall become the sole property of [insert name of Landlord],



a public benefit corporation, notwithstanding that such mate-
rials have not been incorporated in, or made a part of, such
Buildings at the time of such purchase; and [contractor] [sub-
contractor] [materialman] shall look solely to [Tenant] [con-
tractor] [subcontractor] for payment in connection with the
purchase of any such materials, it being expressly understood
that [insert name of Landlord] shall not be liable in any man-
ner for payment or otherwise to [contractor] [subcontractor]
[materialman] in connection with the purchase of any such ma-
terials and [insert name of Landlord] shall have no obligation
to pay any compensation to [contractor] [subcontractor] [mate-
rialman] by reason of such materials becoming the sole property
of [insert name of Landlord]; provided, however, that nothing
contained herein shall prejudice any rights which contractor may
have under the Lien Law of the State of New York."

(c) The parties acknowledge that by reason of the own-
ership by Landlord of the Buildings and all materials inccrporat-
ed therein, sales and compensating use taxes will not be payable
in connection with the purchase or incorporation of materials,
fixtures and equipment for the construction of the Buildings pur-
suant to this Article 11. 1In furtherance therecf, Landlord shall
execute and deliver, at no cost or liability to it, such documents
or instruments as may then be required by the appropriate Govern-
mental Authorities as a condition for or to evidence entitlement
to such exemption, provided, however, that nothing contained herein

shall require Landlord to make any application for a ruling with
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respect to such exemption. Notwithstanding the ownership by Land-
lord of the Buildings and all materials incorporated therein,

except in connection with the construction of the Buildings pur-
suant to this Article 11 and the construction work required for

the initial occupancy of any portion of the Buildings by Tenant,

its Affiliates and/or Subtenants for the conduct of its or their
businesses, Tenant shall pay to the Governmental Authority or Au-
thorities having jurisdiction over sales and compensating use taxes,
amounts equal to the amounts of all sales and compensating use

taxes which would be payable, but for such ownership, on the ma-
terials, fixtures and equipment purchased for incorporation‘into

or work performed on the Buildings in connection with the mainte-
nance of and repairs, Restorations, additions, alterations, improve-
ments and replacements, including, without limitation, Capital
Improvements, to the Buildings. Such amounts shall be payable

at the times such sales and use taxes would be payable but for

such ownership.

Section 11.08. Upon the reguest of Landlord, Tenant,

at its sole cost and expense, shall furnish and install a prcject
sign, designed, and with such text as shall be required, by Land-
lord, at a location on the Premises reasonably satisfactory to
Landlord. Tenant also shall extend to Landlord and any of its
designee(s), the privilege of being the featured participants

in opening ceremonies to be held at such time and in such manner

as Landlord shall reasonably approve.
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Section 11.10.

(a) Tenant agrees that at all times during the period
of construction of the Buildings, it will secure its oEligations
hereunder (and secure the obligations of the tenants under the
other Severance Leases until such time as the Cross Default Pro-
visions are rendered void and of no force or effect pursuant to
Section 42.05 of this Lease) by depositing with Landlord a clean
irrevocable letter (or letters) of credit, having a term of not
less than one (1) year (except that the letter or letters of credit
depdsited simultaneously with the execution hereof may have a term
of less than one (1) year, provided that such term shall not ex-
pire earlier than September 1, 1983), payable in United States
Dollars, issued by and drawn on a recognized commercial bank or
trust company which qualifies as an Institutional Lender organized
and existing under the laws of Canada or any of its provinces
having an office in the Borough of Manhattan, or any other
commercial bank or trust company which qualifies as an In-
stitutional Lender having its principal office in the Borough
of Manhattan, in form and content reascnably acceptable to
Landlord, for the account of Landlord. Further, each letter
of credit shall provide (i) that it is transferable to Land-
lord's permitted successors in interest under this Lease
and the trustee(s) from time to time under the General Bond
Resolution establishing and creating an issue of Battery
Park City Authority Bonds and the Series A Resolution adopted

pursuant to said General Bond Resolution, respectively adopted
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May 5, 1972, as the same may have been or may hereafter be
amended from time to time, and any future Series Resolutions
adopted pursuant to said General Bond Resolution, as any

such Series Resolutions may thereafter be amended from time
to time, and (ii) that acceptance of the letter (or letters)
of credit by said trustee(s) shall constitute an agreement

by said trustee(s) to deal with the letter (or letters) of
credit in accordance with the terms and conditions of this
Lease relating thereto as if said trustee(s) were permitted
successors to Landlord's interest under the Lease. If any
letter (or letters) of credit deposited by Tenant under this
Lease shall be drawn on a bank organized under the laws of
Canada or any of its provinces, Tenant shall deliver to Land-
lord, together with the letter (or letters) of credit, the
undertaking of such bank to give Landlord and Tenant sixty
(60) days' notice prior to the closing of its office in New
York. Upon receipt by Tenant of notice to such effect and

at least fifteen (15) days prior to the closing of said office,
Tenant shall substitute for the letter {or letters) of credit
then on deposit hereunder a letter (or letters) of credit
complying with the requirements for, and in the amount of,

the letter (or letters) of credit being replaced. The initial
letter (or letters) of credit shall be deposited with the
execution of this Lease, and the letter (or letters) of credit
shall be renewed each and every year until Final Completion

of the Buildings. The amount of the initial letter (or let-
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ters) of credit shall be equal to the aggregate Base Rent
from the date hereof through the Project Scheduled Completion
Date. The letter (or letters) of credit shall be renewed by
Tenant each and every year as provided herein. The amount of
each letter of credit renewed prior to the Project Scheduled
Completion Date shall be equal to the Base Rent thereafter
payable until the Project Scheduled Completion Date. If Sub-
stantial Completion of the Buildings shall not have occurred
by the Project Scheduled Completion Date, then on such date
Tenant shall substitute a letter (or letters) of credit for
the letter (or letters) of credit then outstanding in an
amount equal to thé aggregate of (x) the Base Rent payable
over the next four (4) years and (y) the Substitute PILOT
payable during such four (4) year period as provided in Sec-
tion 11.06(b) hereof, and such letter (or letters) of credit
shall be renewed annually from and after the Project Scheduled
Completion Date until Final Completién of the Buildings.

The amount of each such renewed letter of credit shall be
egqual to the aggregate of the Base Rent and Substitute PILOT,
if any, provided for in Section 11.06(b) thereafter payable
from the date of such renewal until the fourth (4th) anniver-
sary, as same may be extended by Unavoidable Delays, ¢f the
Project Scheduled Completion Date, if the Buildings shall

not have been substantially completed by the Project Scheduled
Completion Date and Final Completion of the Buildings shall

not have occurred at the time of such renewal. If Substantial
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Completion of the Buildings shall have occurred by the fourth
(4th) anniversary, as same may be extended by Unavoidable
Delays, of the Project Scheduled Completion Date, then from
arnd after said fourth (4th) anniversary, as same may be ex-
tended by Unavoidable Delays, of the Project Scheduled Com-
pletion Date, the letter (or letters) of credit shall be
renewed annually until Final Completion of the Buildings,

and such letter (or letters) of credit shall be in the amount
of one (1) year's Base Rent payable for the next succeeding
year. Each repewed letter of credit shall be delivered to
Landlord not less than fifteen (15) days before the expira-
tion of the then current letter of credit. Failure of Tenant
to provide the initial substitute letter of credit in accor-
dance with this Section 11.10(a) shall be deemed an Event

of Default giving rise to the remedies described in Article
24, Upon failure of Tenant to renew or substitute any letter
(or letters) of credit in accordance with this Section 11.10(a),
or upon any Event of Default by Tenant under this Lease (in-
cluding, without limitation, an Event of Default due solely to
an event of default under another Severance Lease with which
this Lease is then cross-defaulted pursuant to Article 42),
Landlord shall have the right, without any notice to Tenant,
to present for payment the letter (or letters) of credit
Landlord is then holding pursuant to this Section 11.10(a).
If Landlord presents a letter (or letters) of credit for

payment upon Tenant's failure to renew the letter (or let-
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ters) of credit as required by the provisions of this Section
11.10(a), the amount of each succeeding letter of credit re-
guired to be deposited by Tenant under this Section 11.10(a)
shall be reduced by the amount of the letter (or letters)
of‘credit theretofore presented by Landlord for payment,

paid to Landlord and not applied by Landlord pursuant to

this Lease. If the amount realized by Landlord dpon present-
ing a letter (or letters) of credit for payment, less any |
portion thereof which Landlord shall have applied pursuant

to th%s Lease, shall be less than the amount of any succeed-
ing letter (or letters) of credit required to be deposited

by Tenant hereunder or the amount then required to be on de-
posit under this Section 11.10(a), failure of Tenant to de-
posit a letter (or letters) of credit in the amount of such
deficiency within five (5) Business Days after notice thereof
shall be deemed an Event of Default giving rise to the remedies
described in Article 2¢, 1f, after Landlord shall have pre-
sented a letter (or letters) of credit for payment and received
payment thereon, Tenant shall furnish Landlord with a letter
(or letters) of credit in the amount then reguired to be on
deposit under this Section 11.10(a), Landlord shall return

to Tenant the sums received by Landlord upon presenting the
letter (or letters) of credit, less any sums which Landlord
shall have applied pursuant to this Lease. Tenant shall be
entitled to substitute for any letter of credit deposited

by Tenant pursuant to this Section 11.10(a), a letter (or
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letters) of credit and/or cash.and/or Acceptable Securities

in an aggregate amount which is the same amount as the letter
of credit being replaced, provided that any such substitute
letter (or letters) of credit shall comply with the reguire-
ments of this Section 11.10(a) and any such cash or Acceptable
Securities shall comply with the requirements of Section
11.10(b).

(b) In lieu of or in addition to a letter (or let-
ters) of credit, Tenant may pledge or cause to be pledged to
Landlord, and grant or cause to be granted to Landlord a first
security interest in, cash and/or Acceptable Securities.

The Acceptable Securities shall have an aggregate market value
in United States Dollars of (i) the amount of the letter (or
letters) of credit required to be on deposit with Landlord as
provided in Section 11.10(a), less (ii) the portion of such
amount which is on deposit under Section 11.10(a) in the form
of a letter (or letters) of credit or on deposit under this
Section 11.10(b) in the form of cash, which Acceptable Secu-
rities shall be delivered tc the Pledge Agent which in receiv-
ing and holding same shall be acting solely on behalf of Land-
lord as its pledge agent in accordance with the provisions

of this Section 11.10(b) and the Pledge Agent Agreement. From
time to time, but not less frequently than once eéch calendar
guarter, Landlord shall reassess the valuation of the Accept-
able Securities. If it is determined upon such reassessment

that the valuation of the Acceptable Securities is in excess
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of (x) the amount of the letter (or letters) of credit then
required to be on deposit with Landlord as provided in Section
11.10(a), less (y) the portion, if any, of such amount which
is on deposit under Sectioén 11.10(a) in the form of a letter
(or letters) of credit or on deposit under this Section 11.10(b)
in the form of cash, and provided that at the time in gquestion
there is no deficiency in the amount of the security which
Landlord is entitled to hcld under Section 11.10 of any other
Severance Lease (unless the Cross-Default Provisions are

void and of no force or effect at such time pursuant to Sec-
tion 42,05 of this Lease), then Tenant and Landlord shall in-
struct the Pledge Agent to transfer to Tenant or its designee
a portion of the securities designated by Teﬁant and having

a market value equal to such excess, or Tenant may substitute
a letter (or letters) of credit for the letter (or letters)

of credit, if any, then on deposit under Section 11.10(a),

in a reduced amount, which, when added to the cash and the
value cf the Acceptable Securities on deposit under this
Section 11.10(b), results in there remaining on deposit the
sum required under Section 11.10(a). 1If it is determined

upon such reassessment that the valuation of the-Acceptabie
Securities is less than (1) the amount of the letter (or
letters) of credit then required to be on deposit with Land-
lord as provided in Section 11.10(a), less (2) the portion,

if any, of such amount which is on depcsit under Section

11.10(a) in the form of a letter (or letters) of credit or



on deposit under this Section 11.10(b) in the form of cash,
then Tenant immediately shall pledge or cause to be pledged

to Landlord, and grant or cause to be granted to Landlord

a security interest in, and deliver to the Pledge Agent to
hold on Landlord's behalf, additional Acceptablé Securities
having a market value at least equal to the deficiency, and/or
deliver to the Pledge Agent a sufficient amount of cash and/or
deliver to Landlord a letter (or letters) of credit of the
type provided for under Section 11.10(a) in an amount sufficient
for there to be on deposit the sum required under Section
11.10(a). 1If, at any time, all or a portion of the Acceptable
Securities which were Readily Marketable Securities no longer
constitute such type of securities, Tenant immediately shall
replace such securities by pledging or causing to be pledged
to Landlord, and granting or causing to be granted to Landlord
a security interest in, Acceptable Securities, and/or by
delivering to the Pledge Agent cash and/or by delivering

to Landlord a letter (or letters) of credit complying with

the requirements of Section 11.10(a) in an amount sufficient
for there to be on deposit the then required amount of security.
Upon receipt of such substitute Acceptable Securities and/or
cash and/or a letter (or letters) of credit, the Pledge Agent
shall return to Tenant the securities on deposit which had
become non-Readily Marketable Securities. The Acceptable
Securities when delivered to the Pledge Agent shall be in

bearer form or shall be registered in the name of the Pledge
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Agent or any of the Pledge Agent's nominees as the Pledge
Agent may direct (which nominee (r) shall be an entity con-
trolled by Pledge Agent or by officers or directors of Pledge
Agent, (s) shall qualify as an Institutional Lender, or

(t) shall be a member of the New York Stock Exchange), sub-
ject only to the terms of the Pledge Agent Agreement, any
pledge agreement then in effect with respect to the Accept-
able Securities and the applicable provisions of this Lease.
Failure of Tenant within five (5) days after notice thereof
to deposit a sufficient amount of Acceptable Securities,

cash or a letter (or letters) of credit as required by this
Section 11.10(b) shall be deemed an Event of Default giving
rise to the remedies described in Article 24 and thereupon,
or upon any other Event of Default by Tenant under this Lease,
Landlord may obtain delivery of all securities and cash held
by the Pledge Agent, and Landlord shall have the right to
present the letter (or letters) of credit, then on deposit
under this Section 11.10, and the Landlord is hereby given
full power and authority to sell, assign, transfer, and de-
liver the whole or, from time to time, any part of the inter-
est in the securities, at public or private sale or at the
national securities exchange on which the securities are
traded or at any other exchange or broker's board, at such
prices as Landlord may deem best, and, at the option of Land-
lord, either for cash or on credit or for future delivery and‘

if any such property or interest therein is disposed of at
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private sale, Landlord shall be relieved of all liability
or claim for inadequacy of price. At any such sale, Landlord
may itself purchase the whole or any part of the securities,
and the securities shall be sold free of any right of redemp-
tion on the part of Tenant, which right of redemption is
hereby waived and released. 1In the event of any sale of
the securities, Landlord shall first apply the proceeds of
the sale to the payment of Landlord's expenses in connection
with the sale, including brokerage fees and stock transfer
stamps, and the remainder shall be applied as provided in
Section 11.11 hereof.

(c) T"Acceptable Securities" shall mean United States
Treasury Bills, Bonds or Notes, Certificates of Deposit issued
by banks organized and existing under the laws of the United
States having an office in the Borough of Manhattan and con-
stituting fﬁstitutional Lenders, and/or Readily Marketable
Securities. Any Acceptable Securities pledged to Landlord
under this Lease shall be pledged by the owner thereof, which
owner shall be either (i) Tenant, (ii) a Person owning di-
rectly or indirectly not less ‘than ninety percent (90%) of
the authorized and outstanding voting stock of Tenant, if
Tenant is a corporation, (iii) a Person who directly or in-
directly is entitled to not less than ninety percent (90%) of
the profits and losses of Tenant, if Tenant is not a corpora-
tion, or (iv) such other Person acceptable to Landlord in

Landlord's sole discretion. Any delivery of Acceptable Se-
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curities under this Lease shall be accompanied by (x) a cer-
tificate of Tenant to the effect that any portion thereof con-
stituting Readily Marketable Securities in fact constitutes
Readily Marketable Securities, and (y) a supporting opinion

of counsel to the effect that (1) the Acceptable Sécurities
are validly pledged to Landlord as security for Tenant's obli-
gations hereunder and that such pledge is enforceable by
Landlord as provided herein, in the Pledge Agent Agreement

and in any pledge agreement executed in connection with such
pledge, and (2) the requirements of clause (ii) of the defi-
nition (as set forth in Section 1.110) of any Readily Market-
able Securities which constitute a portion of the Acceptable
Securities are satisfied, which opinion shall be in form and
substance and from a law firm reasonably satisfactory to Land-
lord. All valuations of securities shall be based on the last
sale price of such security on the largest national United
States securities exchange on which the particular securities
are traded, if any, or if there is composite reporting of trans-
actions as to such security on more than one such exchange,
the last sale price of such security in such composite report-
ing, employing the same procedure in determining such values
on any particular date as is prescribed from time to time by
the United States Treasury regulations with respect to the
valuation of securities of a decedent for federal estate tax
purposes, provided, however, that the market value of the

securities shall in each case be deemed to be ninety-five
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and twenty-four one-hundredths percent (95.24%) of the valua-
tion of the securities of a decedent for federal estate tax
purposes, so as to maintain, for valuation purposes, securi-
ties having a value of one hundred and five percent (105%) of
the cash amount for which they serve as security.

(d) All security held by Landlord pursuant to Sec-
tions 11.10 (a), (b) and (c) shall be subject to the relevant
provisions of Sections 7-103 and 7-105 of the General Obli-
gations Law of the State of New York.

Section 11.11. At any time and from time to time

during the Term, if there shall be any existing and unreme-
died Event of Default under this Lease, whether or not this
Lease -is thereby terminated, Landlord is hereby authorized
by Tenant, without any notice to Tenant, to apply all or a
portion cf the security deposited under Section 11.10 and
Article 42 to the payment of any sums then aue or thereafter
becoming due hereunder and/or to the payment of any damages
resulting from such Event of Default. 1In furtherance of the
foregoing, and not in limitation therecf, if any of the events
described in clause-(e), (f), (g), (h) or (k) of Section
24.01 shall occur, then to the exteﬁt permitted by law, the
amounts depositea under Section,11.10, at all times, shall
remain subject to the provisions of such Section and this
Section 11.11. Notwithstanding anything which may be to the
contrary in this Lease or in New York General Obligations

Law Sections 7-103 and 7-105, at any time and from time to time
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until the Cross-Default Provisions are rendered of no force or
effect pursuant to Section 42.04 or void and of no force or
effect pursuant to Section 42.05 of this Lease, if there shall
be any existing and unremedied Event of Default under another
Severance Lease with which this Lease is then cross-defaulted,
Landlord is hereby authorized by Tenant to apply all or a
portion of the security deposited under Section 11.10 to the
payment of any sums then due or thereafter becoming due under
such Severance Lease and/or to the payment of any damages
resulting from such Event of Default. If all or any portion
of the security deposited under Section 11.10 shall have

been applied by Landlord as permitted hereunder, and if the
Lease shall not have been terminated, Tenant immediately

shall restore the security to its then required amount.

Section 11.12. Except with respect to £ill which

Tenant shall reuse for construction at the Premises or permit
to be reﬁsed at the other Parcels or in connection with the
construction of the Civic Facilities pursuant to the Civic
Facilities Construction Agreement, Tenant, at its sole cost
and expense, shall cause all fill excavated from the ?remises
which Landlord elects to keep at Battery Park City to be
placed in an area designated by Landlord at Battery Park
CityAcff the Premises but reasonably close thereto and such
fill shall be and remain the sole property of Landlord.
Tenant, at its sole cost and expense, shall remové from Bat-

tery Park City all other fill excavated from the Premises.
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Section 11.13,.

(a) Tenant shall use reasonable efforts to coor-
dinate its construction activities at the Premises with the
construction activities occurring in the other areas of
Battery Park City and with construction of the Civic Facil-
ities:. Landlord (i) shall use reasonable efforts to cause
other developers under existing leases for portions of Bat-
tery Park City (excluding any tenant under another Severance
Lease) to coordinate their construction activities with those
of Tenant so as not to interfere unreasonably with the con-
struction activities of Tenant at the Premises, and (ii) shall
provide in future leases to be entered into by Landlord with
other developers for portions of Battery Park City, a require-
ment that such developers use reasonable efforts to coordinate
their construction activities at Battery Park City with those
of Tenant so as not to interfere unreasonably with the con-
struction activities of Tenant at the Premises.

(b) Tenant shall use reasonable efforts to cause
its contractors and all other wbrkers at the Premises con-
nected with Tenant's construction to work harmoniously with
each other aﬁd Tenant shall not engage in or permit, aﬁd shall
use reasonable efforts not to suffer, any conduct which may
disrupt such harmonious relationship.

(c) Tenant shall install fencing around the Prem-

" ises so as to separate the Premises from all other portions

of Battery Park City, other than (i) each other Parcel the Tenant
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of which is Olympia & York Battery Park Company or a Permitted As-
signee or a Person who has waived such fencing requirement in
writing, and (ii) those portions of the Civic Facilities which
shall not have been completed to the point that they can be put
into operation for their intended purpose, unless in any of the
circumstances described in clause (i) or (ii) of this Section
11.13(c), in Landlord's reasonable judgment such fencing is
necessary under good construction practice. Upon completion
of construction at the Premises, Tenant may remove such fencing.
(d) Landlord hereby grants to Tenant, its Subten-
ants and any Governmental Authorities and public utility com-
panies requiring the same, and to their respective contractors,
subcontractors and materialmen, during the period of construc-
tion of the Buildings, subject to the terms of the Port Author-
ity Easement Agreement, a nonexclusive easement and right-
of-way for pedestrians and vehicles over (i) the portions of
Vesey Street, South End Avenue (south of the southerly line
of West Thames Street) and North End Avenue located in Battery
Park City, subject to the rights, if any, of New York City
under the Street Mapping Agreement and the Southern Portion
Declaration of Easements and the right of Landlord under
Sections 26.01 and 26.07 hereof to construct such streets
and avenues and the utilities thereunder, (ii) those portions
of Battery Park City on which the plaza portion of the Civic
Facilities will be constructed, except any portion thereof

on or about which construction is in progress or finishing
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work has commenced or on which Landlord advises Tenant that
construction is to promptly commence, and (iii) such other
areas in Battery Park City as are mutually acceptable to
Tenant and Landlord, so that Tenant, its Subtenants and any
Governmental Authorities and public utility companies requir-
ing the same, and their respective contractors, subcontractors
and materialmen, shall have reasonable access to and from

the Premises at all times during construction of the Buildings,
provided that with respect to the easements granted pursuant
to clause (iii) above, such easements shall be on such terms
and conditions as are mutually acceptable to Landlord and
Tenant. In addition, Landléfd hereby grants Tenant during

the period of construction of the Buildings, a nonexclusive
easement and right-of-way through the North Cove for access

to and from the Premises until the North Cove is used for

the purposes permitted under Section -26.03 hereof.

(e) Tenant shall exercise the benefits of the
easements granted in Section 11.13(d) hereof and shall cause
any and all work which Tenant is required to or does perform
pursuant to this Lease on, under or adjacent to any of the
streets, avenues or roadways located in Battery Park City to be
done in a manner which will minimize, to the extent reasonably
practicable, any obstruction of ingress or egress to and from
any portion of Battery Park City, and in such manner that such
streets and roadwéys shall remain open to an extent sufficient

to ensure that pedestrians and vehicles are not prevented from
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having reasonable access to and from other portions of Battery
Park City at all times. All such work shall be subject to the
terms of the Port Authority Easement Agreement.

(£) All utility lines, other than those which are
part of the Civic Facilities, installed by Ténant off the
Premises but within Battery Park City, whether such lines be
the main utility lines or branch lines, shall be supported
in a manner reasonably acceptable to Landlord.

Section 11.14. (a) Landlord hereby grants to Ten-

ant, and its contractors, subcontractors and materialmen, the
right, during the period of construction of the Buildings, (i)
to store its construction materials and equipment, and (ii) to
allow personnel involved in construction of the Buildings to
park their vehicles, on the portions of Battery Park City on
which the Civic Facilities are to be constructed, the Western
Parcel and such other portions of Battery Park City located
adjacent to and north of the Premises as are mutually accept-
able to Landlord and Tenant. If (i) Landlord determines that
storage of such materials and equipment or the parking of such
vehicles on the portions of Battery Park City on which the
Civic Facilities are to be constructed shall interfere with
construction of the Civic Facilities, or (ii) Landlord intends
to commence development at or near the Western Parcel or any
of such other off-Premises storage or parking locations north
‘of the Premises, then, in either event, at Landlord's request,

Tenant shall remove, or cause the removal of, such materials
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and equipment then being stored, and the vehicles then parked,
at the Western Parcel or such other off-Premises location,
as the case may be, and shall not thereafter be entitled to
use such areas for storage or parking. 1In either event, Land-
lord shall provide Tenant, and its contractors, subcontractors
and materialmen, with (i) an alternate storage or parking area
or areas located in reasonably close proximity (taking into
consideration the development activities at Battery Park City)
to the Premiseé and of sufficient size to accommodate such
materials and equipment or vehicles, as the case may be, and
(ii) a reasonable means of access to and from the Premises from
and to each of such areas. Upon Tenant no longer being enti-
tled to use an off-Premises location for storage or parking under
this Section 11.14, Tenant shall restore the area or areas there-
of which were theretofore used by Tenant for storage or parking
to their condition existing immediately prior to such use by
Tenant, except to the extent that Tenant, with the consent of
Landlord, shall have permanently improved the grade or condi-
tion of such areas during the period of such use.

(b) Tenant acknowledges that Landlord has granted
to the tenants under the other Severance Leases, pursuant to
Article 11 of each such Severance Lease, similar rights to
those granted to Tenant under Section 11.13(d) and Section
11.14(a), and that from time to time in the future Landlord
may grant to other Persons engaged in the development or con-

struction of Battery Park City or any part thereof similar
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rights to those granted under Section 11.13(d), and to other
tenants of the Parcels, and their contractors, subcontractors
and materialmen, similar rights to those granted under Section
11.14(a). Tenant agrees that Landlord shall not be responsible
for the activities and actions of such tenants or other Persons
in exercising such rights as provided in such Sections, or the
consequences thereof.

Section 11.15. Tenant shall do all. things necessary

to fully protect the Civic Facilities, including the streets
and avenues set forth in Section 11.13(d) and the utilities
constructed or to be constructed thereunder, the Western Par-
cel, the off-Premises storage and parking areas provided un-
der Section 11.14, the North Cove and the Port Authority and
PATH facilities from damage or destruction which may result
from (i) Tenant's construction activities, (ii) the easements
granted in Section 11.13(d) for ingress or egress to or from
the Premises, or (iii) Tenant's storage of construction materi?
als cr equipment or parking of vehicles thereat, and Tenant
shall repair any damage or destruction to any of said areas
‘or facilities resulting from any of the foregoing.

Section 11.16. Any dispute arising under this Arti-

cle 11 shall be determined by arbitration pursuant to Article
36 and the applicable provisions of this Article 11. 1If Ténant
shall suspend construction of the Buildings pending resolution
of a dispute over Laﬁdlord‘s failure to approve the Preliminary

Plans or the Final Plans, any delay in construction of the
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Buildings resulting from such suspension shall be deemed an
Unavoidable Delay for all purposes under this Lease other than
for determining whether Tenant shall have substantially com-
pleted the Buildings by the Scheduled Completion Date for pur-
poses of determining whether Tenant is required to make Substi-
tute PILOT payments pursuant to Section 11.06 hereof; provided,
however, that if it is finally determined by arbitration that
(i) the Preliminary Plans or the Final Plans, as the case may
be, were so lacking in conformity to the Development Guidelines
or the plans previously approved by Landlord that Tenant's sub-
mitting such Preliminary Plans or Final Plans, as the case may
be, to Landlord for approval constituted arbitrary and capri-
cious behavior on Tenant's part, or (ii) Tenant's suspension

of performance was arbitrary and capricious, then the delay in
construction of the Buildings resulting from such suspension
shall in no event be or be deemed to be an Unavoidable Delay.

ARTICLE 12

REPA:IRS

Section 12.01. Tenant, at its sole cost and ex-

pense, throughout the Term, shall take good care of the
Premises, including, without limiting the generality of the
foregoing, the Buildings, roofs, foundations and appurte-
nances thereto, all sidewalks, vaults, sidewalk hoists and
curbs in front of or adjacent to the Premises, all water,
sewef.and gas connections, pipes and mains which service the

Premises and which neither New York City nor a utility com-

167



pany is obligated to repair and maintain, exclusive of any
portion of the Civic Fécilities except as provided in the
Project Operating Agreement, and all Equipment, and éhall
put, keep and maintain the Buildings in good and safe order
and working condition (Tenant's obligations, however, with
respect to the repair or Restoration of the Premises required
by any casualty or taking by condemnation or eminent domain
shall be as provided under Articles 8 and 9 hereof), and
make all repairs therein and thereon, interior and exterior,
structural and nonstructural, ordinary and extraordinary,
foreseen and unforeseen, necessary to keep thevsame in good
and safe order and working condition and to comply with all
applicable laws, ordinances, orders, rﬁles, regulations and
requirements of New York City (including, but not limited
to, Local Law No. 5 of 1973, as then in force) and all other
Governmental Authorities, howsoever the necessity or desir-
ability of such repairs may occur, and whether or not neces-
sitated by wear and tear, obsolescence or defects, latent or
otherwise. The necessity and adequécy of repairs made shall
be measured by standards which are appropriate for New York
City office buildings of similar age, construction and use.
Tedant shall not commit or suffer, and shall use all reason-
able precaution to prevent, waste, damage, or injury to the
Premises. When used in this Lease, the term "repairs" shall
include 2ll alterations, additions, installations, replace-

ments, removals, renewals and restorations. All repairs made

168



by Tenant shall be at least equal in quality and class to the
original work and shall be made in compliance with (a) all
rules, orders, regulations and requirements of the New York
Board of Fire Underwriters or any successor thereto, and (b)
the Construction Laws, as then in force, énd shall substan-

tially conform to the Development Guidelines.

Section 12.02. Tenant, at its sole cost and ex-
pense, shall clean the public portions of the Premises as
necessary and keep clean and free from dirt, snow, ice, rub-
bish, obstructions and encumbrances, the sidewalks, grounds,
vaults, chutes, sidewalk hoists, and curbs on, in front of or
adja;ent to the Premises, and the parking facilities and plazas
on the Land, exclusive of any portion of the Civic Facilities,
except as provided in the Project Operating Agreement.

Section 12.03. Except as provided in Sections 11.13

and 11.14 and Articles 26 and 27 hereof, and in the Easement
and Restrictive Covenant Agreement, Landlord shall not be re-
quired to furnish any services, utilities or facilities what-
soever to the Premises, nor shall Landlord have any duty or
obligation to make any alteration, change, improvement, re-
placement, restoration or repair to, or to demolish, any
buildings or other improvement presently or hereafter located
on the Premises. Tenant assumes the full and sole responsi-
bility for the condition, operation, repair, alteration,
improvement, replacement, maintenance and management of the

Premises. Particularly, but without limitation of the
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provisions in the preceding sentence, Tenant shall not clean or
require, permit, suffer or allow any window in the Buildings

to be cleaned from the outside in violation of Section 202

of the Labor Law or of the rules of the Industrial Board

or other state, county or municipal department, board or

body having or asserting jurisdiction, as then in force.

ARTICLE 13

CHANGES, ALTERATIONS AND ADDITIONS

Section 13.0l1. From and after Substantial Comple-

tion of the Buildings, Tenant shall not demolish, replace

or materially alter the Buildings, or any part thereof, or
make any addition thereto, or construct any additional Build-
ing, whether voluntarily or in connection with a repair or
Restoration required by this Lease (collectively, "Capital
Improvement"), unless Tenant shall comply with the following
requirements and, if applicable, with the additional reguire-
ments set forth in Section 13.02:

(a) Each Capital Improvement, when completed, shall
be of such a character as not :to reduce the value of the Prem-
ises below its value immediately before-the making of such
Capital Improvement.

(b) Each Capital Improvement>shall be made with rea-
sonable diligence (subject to Unavoidable Delays) and in a good
and workmanlike manner and in compliance with (i) all applicable
permits and authorizations and building and zoning lawé, (ii)

all other applicable laws, ordinances, orders, rules, regulations
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and requirements of all Governmental Authorities, and (iii) the
orders, rules, regulations and requirements of any Board of Fire
Underwriters having jurisdiction or any similar body exercising
similar functions; and each Capital Improvement shall substan-
tially conform to the plans and specifications for the Capital
Improvement, as the same may be approved pursuant to Section
13.02(a) (i), dr if Section 13.02(a)(i) is not applicable, the
Final Plans or the Development Guidelines.

(c) The cost of each Capital Improvement shall be
paid in cash or its equivalent, so that the Premises and the
assets of, or funds appropriated to, Landlord shall at all
times be free of liens for labor and materials supplied or
claimed to have been supplied to the Premises.

(d) No Capital Improvement shall be undertaken un-
til Tenant shall have delivered to Landlord insurance policies
or abstracts thereof issued by responsible insurers, bearing
notations evidencing the payment of premiums or accompanied by
other evidence satisfactory to Landlord of such payments, for
the insurance reguired by Section 11.04 and Article 7 hereof.
I1f under the provisions of any casualty, liability or other
insurance policy or policies then covering the Premises or any
part thereof any consent to such Capital Improvement by the
insurance company or companies issuing such policy or policies
shall be required to continue and keep such policy or policies

in full force and effect, Tenant shall obtain such consents



and pay any additional premiums or charges therefor that may
be imposed by said insurance company or companies.,

(e) No Capital Improvement shall be undertaken
until Tenant shall have procured and paid for, insofar as
the same may be required from time to time, all permits and
authorizations for such Capital Improvement of all Govern-
mental Authorities. Landlord shall not unreasonably refuse
to join in the application for such permit or authorization,
provided it is made without cost or expense to Landlord.
Copies of all required permits and authorizations, certified
to be true copies thereof by Tenant, shall be delivered to
Landlord prior to the commencement of any Capital Improvement.

Section 13.02.

(a) If the reasonably estimated cost of any proposed

Capital Improvement (exclusive of any non-structural interior
work perfofmed to prepare, alter or renovate any portion of
the Buildings for or in connection with the occupancy thereof
by Tenant or a Subtenant), as such cost is determined as pro-
vided in Section 8.02, eguals or exceeds $1,000,000, as such
amount shall be increased as provided in Section 7.02(a),
either individually or in the aggregate with other Capital
Improvements in any twelve (12) month period during the Term,
Tenant shall furnish to Landlord at least ten (10) days before
the commencement of such Capital Improvement, the following:

(i) complete plans and specifications for

the Capital Improvement, prepared by a licensed profes-



sional engineer or a registered architect whose qualifi-
cations shall meet with the reasonable approval of Land-
lord and, at the request of Landlord, any other drawings,
information and/or samples to which Landlord is entitled
under Article 11, all of the foregoing to be subject to
Landlord's review and approval for substantial conformity
with the Final Plans or the Development Guidelines;

(ii) a stipulated sum or cost plus with upset
price contract, in form assignable to Landlord, made
with a reputable and responsible contractor, providing-
in substance for (x) the completion of the Capital Im-
provement with reasonable diligence, subject to Unavoid-
able Delays, free and clear of all liens, encumbrances,
security agreements, interests and financing statements,
and (y) a payment and performance bond satisfying the
requirements of Section 8.04(a)(ii) hereof, or a clean
irrevocable ﬁegotiable letter of credit or other security
reasonably satisfactory to Landlord; and

(iii) an assignment to Landlerd of the contract
so furnished and the bond, letter of credit or other se-
‘curity provided thereunder, such assignment to be duly
executed and acknowledged by Tenant and by its terms
to be effective only upon any termination of this Lease
or upon Landlord's re-entry upon the Premises or follow-
ing an Event of Default prior to the complete perfor- f

mance of such contract, such assignment also to include
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the benefit of all payments made on account of such con-
tract, including payments made prior to the effective
date of such assignment.

(b) Notwithstanding that the cost, as aforesaid,
of any Capital Improvement is less than $1,000,000, as such
amount shall be increased as provided in Section 7.02(a), to
the extent that any portion of the Capital Improvement in-
volves work which may change the appearance of the exterior
of the Buildings or may change the height, bulk or setback of
the Buildings from the height, bulk or setback exis;ing imme-
diately prior to the Capital Improvement, then Tenant shall
furnish to Landlord at least ten (10) days before the commence-
ment of the Capital Improvement, a complete set of plans and
specifications for the Capital Improvement, prepared by a
licensed professional engineer or registered architect whose
gualifications shall meet with the reasonable approval of
Landlord, and, at Landlord's request, such other items desig-
nated in clause (i) of Section 13.02(a) hereof, all of the
foregoing to be subject to Landlord's review and approval as
provided in clause (i) of Section 13.02(a) hereof.

Section 13.03.

(a) Title to all additions, alterations, impro&e-
ments and replacements made to the Buildings, including, with-
out limitation, Capital Improvements, shall vest in Landlord
as provided in Section 11.08, without any obligation by Land-

lord to pay any compensation therefor to Tenant.
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(b) Notwithstanding the ownership by Landlord of
the Buildings and all materials incorporated therein, except
in connection with the construction of the Buildings pursuant
to Article 11 and the construction work required for the ini-
tial occupancy of any portion of the Buildings by Tenant, its
Affiliates and/or Subtenants for the conduct of its or their
businesses, Tenant shall pay to the Governmental Authority or
Authorities having jurisdiction over sales and compensating use
taxes, amounts equal to the amounts of all sales and compensat-
ing use taxes which would be payable, but for such ownership,
on the materials, fixtures and equipment purchased for incor-
poration into or work performed on the Buildings in connection
with the maintenance of and repairs, Restorations, additions,
alterations, improvements and replacements to the Buildings,
including, without limitation, Capital Improvements. Such
amounts shall be payable at the times such sales and compen-
sating use taxes would be payable but for such ownership.

Section 13.04. Any disputes arising under the pro-

visions cof this Article 12 shall be determined by arbitration
in accordance with Article 36.

ARTICLE 14

REQUIREMENTS OF PUBLIC AUTHORITIES AND
OF INSURANCE UNDERWRITERS AND PQOLICIES

Section 14.01. Tenant, at its sole cost and ex- .

pense, promptly shall comply with any and all applicable pres-
ent and future laws, rules, orders, ordinances, regulations,
statutes, requirements, codes, resolutions (but only resolu-
tions which in the absence of this Lease would be binding on

the Premises) and executive orders, including, but not
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limited to Local Law No. 5 of 1973, of New York City, as then
in force, without regard to the nature of the work reqguired
to be done, extraordinary, as well as ordinary,\ingfFe Board
cf Estimate Resolution to the extent, if any, the same is
applicable to the Premisés, of federal, state, city, county
or other Governmental Authorities now existing or hereafter
created, and of any and all of their departments and bureaus,
of any applicable Fire Rating Bureau or other body exercising
similar functions (collectively, "Requirements") affecting

the Premises or any sidewalk comprising a part or in front
thereof and/or any vault in or under the same, or requiring
the removal of any encroachment, or affecting the maintenance,
use or occupation of the Premises, whether or not the same
involve or reqguire any structural changes or additions in

or to the Premises, and without regard to whether or not

such changes or additions are reguired on account of any
particular use to which the Premises, or any part thereof,

may be put. Notwithstanding the foregoing, Tenant shall

not be required to comply with Regquirements of Landloré (other
than New York City solely in its capacity as a Governmental
Authority) except as otherwise expressly provided in this
Lease. Tenant also shall comply with any and all provisions
and requirements of any casualty, liability or other insurance
policy required to be carried by Tenant under the provisions

of this Lease.



Section 14.02, Tenant shall have the right to con-

test the validity of any Requirements or the application
thereof at Tenant's sole cost and expense. During such con-
test, compliance with any such contested Requirements may be
deferred by Tenant upon condition that, if Tenant is not an
Institutional Lender, before instituting any such proceedings,
Tenant shall furnish to Landlord a surety company bond, a cash
deposit or other security reasonably satisfactory to Landlord,
securing compliance with the contested Requirements and pay-
ment of all interest, penalties, fines, fees and expenses in
conneétion therewith. Any such proceeding instituted by
Tenant shall be begun as soon as is reasonably possible after
the issuance of any such contested matters and shall be prose-
cuted to final adjudication with reasonable dispatch. Not-
withstanding the foregoing, Tenant promptly shall comply with
any such Requirements and compliance shall not be deferred if
at any time the Premises, or any part thereof, shall be in
danger of being forfeited or lost or if Landlord shall be in
danger of being subject to criminal and/or civil liability or
penalty by reason of noncompliance therewith., Landlord agrees
that it shall cooperate with Tenant in any such contest to
such extent as Tenant may reasonably request, it being under-
stood, however, that Landlord shall not be subject to any lia-
bility for the payment of any costs or expense in connection

with any broceeding brought by Tenant.
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ARTICLE 15

EQUIPMENT

Section 15.01. Tenant shall not have the right,

power or authority to, and shall not, remove any Egquipment
from the Premises without the prior written consent of Land-
lord, which consent shall not be unreasonably withheld or de-
layed, unless such Equipment is promptly replaced by Equipment
of at least equal utility and value as of the date the Equip-
ment so removed was originally installed at the Premises.
Tenant, however, without Landlord's consent, may remove EqQquip-
ment at any time and from time to time for repairs, cleaning
or other servicing, provided that Tenant shall return or rein-
stall same to or in the Premises with reasonable diligence.

Section 15.02. Tenant shall keep all Eguipment in

good order and repair and shall replace the same when neces-
sary with items of at least equal utility and value as of the
date such Equipment was originally installed at the Premises.

ARTICLE 16

DISCHARGE CF LIENS; BONDS

Section 16.01. Except for any Mortgage, Sublease

or assignment of leases and/or rents or any security interests
in Equipment collateral to a Mortgage, and except for the ad-

ditional easements required to be granted by Tenant under the

Project Operating Agreement, Tenant shall not create or cause

to be created any lien, encumbrance or charge upon Tenant's

leasehold estate in the Premises or any part thereof or upon
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the income therefrom. Tenant shall not create or cause to be
created any lien, encumbrance or charge upon or any assets
of, or funds appropriated to, Landlord, or upon the estate,
rights or interest of Landlord in the Premises or any part
thereof as fee owner or tenant under the Master Lease.

Section 16.02. If any mechanic's, laborer's or

materialman's lien at any time shall be filed against the
Premises or any part thereof or, if any public improvement

lien created or caused to be created by Tenant shall be filed
against any assets of, or funds appropriated to, Landlord,

then Tenant, within thirty (30) days after actual notice of

the filing thereof, or such shorter period as may be required

by the Mortgagee, shall cause the same ‘to be discharged of

record by payment, deposit, bond, order of a court of competent
jurisdiction or otherwise. If Tenant shall fail to cause such
lien to be discharged of record within the period aforesaid,

and if such lien shall continue for an additional ten (10)

days after notice by Landlord to Tenant, then, in addition to

any other right or remedy, Landlord may, but shall not be obli-
gated to, discharge the same of record or Landlord shall be
entitled, if Landlord so elects, to compel the prosecution -of

an action for the foreclosure of such lien by the lienor and to
pay the amount of the judgment in favor of the lienor with inter-
est, costs and allowances. Any amount so paid by Landlord, in-
cluding all costs and expenses'incurred by Landlord in connection

therewith, together with interest thereon at the Late Charge Rate,
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from the respective dates of Landlord's making of the payment or
incurring of the costs and expenses, shall constitute Rental pay-
able by Tenant under this Lease and shall be paid by Tenant to
Landlord on demand. Notwithstanding the foregoing provisions of
this Section 16.02, Tenant shall not be required to discharge

of record any such lien if Tenant is in good faith contesting

the same and has furnished a cash deposit, an irrevocable let-
ter of credit or a surety bond or other such security reason-
ably satisfactory to Landlord in an amount sufficient to pay

such lien with interest and penalties.

Section 16.03. Nothing in this Lease contained

shall be deemed or construed in any way as constituting the
consent or request of Landlord, express or implied, by infer-
ence or otherwise, to any contractor, subcontractor, laborer

or materialman for the performance of any labor or the furnish-
ing of any materials for any specific improvemenf, alteration

to or repair of the Premises or any part thereof, nor as giving
Tenant any right, power or authority to contract for or permit
the rendering of any services or the furnishing of materials
that would give rise to the filing of any lien against the Prem-
ises or any part thereof or any assets of, or funds appropriated
to, Landlord. Notice is hereby given, and Tenant shall cause
all Construction Agreements to provide that, to the extent en-
forceable under New York law, Landlord shall not be liable for
any work perfo;med or to be performed at the Premises for Ten-

ant or any Subtenant or for any materials furnished or to be
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furnished at the Premises for any of the foregoing, and that

no mechanic's or other lien for such work or materials shall
attach to or affect the estate or interest of Landlord in and
to the Premises or any part thereof, or any assets of, or funds
appropriated to, Landlord.

Section 16.04. Tenant shall have no power to do any

act or make any contract which may create or be the foundation
for any lien, mortgage or other encumbrance upon the estate or
assets of, or funds appropriated to, Landlord or any interest

of Landlord in the Premises, as fee owner thereof or tenant under
the Master Lease, but nothing contained in this Section.16.04
shall affect Tenant's right to let contracts for the construc-
tion of, and Restorations, Capital Improvements or other alter-
ations, repairs, replacements or additions to, the Premises

in accordance with the applicable provisions of this Lease.

ARTICLE 17

NO REPRESENTATIONS BY LANDLORD

Section 17.01. Tenant acknowledges that Tenant

is fully familiar with the Premises, the physical condition

thereof and the items set forth in Exhibit "B". Subject to

Landlord's obligations under Article 26 hereof, Tenant ac-
cepts the Premises in the existing condition and state of
repair, and Tenant agrees that, except as otherwise express-
ly set forth in this Lease, no representations, statements,
or warranties, express or implied, have been made by or on

behalf of Landlord in respect of the Premises, the status of

181



title thereof, the physical condition thereof, the zoning or
other laws, requlations, rules and orders applicable there-
to, Taxes, or the use that may be made of the Premises, that
Tenant has relied on no such representations, statements or
warrahties, and that Landlord shall in no event whatsoever
be liable for any latent or patent defects in the Premises.

Section 17.02. Tenant agrees that, except as other-

wise expressly set forth in this Lease, no representations,
statements or warranties, express or implied, have been made

by or on behalf of Landlord with reépect to the laws applica-
ble to this transaction, Landlord or the Premises, that Tenant
has relied on no such representations, statements or warranties
and that Landlord shall not in any event whatscever be liable
by reason of any claim of representation or misrepresentation
or breach of warranty with respect thereto. The foregoing
shall not affect Tenant's rights or remedies with respect to
any opinion letter given to Tenant by Landlord's counsel.

Section 17.03. Landlord will deliver possession

of the Premises on the Commencement Date vacant and free of
occupants and tenancies, other than those permitted or
created by Tenant.

ARTICLE 18

LANDLORD NOT LIABLE FOR INJURY OR DAMAGE, ETC.

Section 18.01. Landlord shall not in any event

whatsoever be liable for any injury or damage to Tenant or to

any other Person happening on, in or about the Premises and
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its appurtenances, nor for any injury or damage to the Prem-
ises or to any property belonging to Tenant or any other Per-
son which may be caused by any fire or breakage, or by the
use, misuse or abuse of the Buildings (including, but not
limited to, any of the common areas within the Buildings,
Equipment, elevators, hatches, openings, installations, stair-
ways, hallways, or other common facilities), or the streets
or sidewalk area within the Premises or which may arise from
any other cause whatsoever, unless caused by the negligence
or wrongful act of Landlord, its officers, ageﬁts, employees
or licensees.

Section 18.02., Landlord shall not be liable to

Tenant or to any other Person for any failure of water sup-
ply, gas or electric current, nor for any injury or damage

to any property of Tenant or of any other Person or to the
Premises caused by or resultiné from gascline, o0il, steam,
gas, electricity, or hurricane, tornado, flood, wind or sim-
ilar storms or disturbances, or water, rain or snow which may
leak or flow from the street, sewer, gas mains or subsurface
area or from any part of the Premises, or leakage of gasoline
or oil from pipes, appliances, sewer or plumbing works there-
in, or from any other place, nor for interferencé with light
or other incorporeal hereditaments by anybody, or caused by
any public or quasi-public work, unless any of the foregoing

results from the negligence or wrongful act of Landlord, its
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officers, agents, employees or licensees. Nothing contained
herein shall affect, limit, modify or expand Landlord's obli-
gations or liabilities under Article 26.

ARTICLE 19

INDEMNIFICATION OF LANDLORD

Section 19.01. Tenant shall not do or permit any

act or thing to be done upon the Premises which may subject
Landlord to any liability or responsibility for injury or dam-
age to persons or property, or to any liability by reason of
any violation of law or of a legal requirement of any Govern-
mental Authority, and Tenant shall exercise such control over
the Premises so as to fully protect Landlord against any such
liability. Tenant shall indemnify and save Landlord harmless
from and against any and all liabilities, suits, obligations,
fines, damages, penalties, claims, costs, charges and expenses,
including, without limitation, reasonable engineers', archi-
tects' and attorneys' fees and disbursements, which may be
imposed upon or incurred by or asserted against Landlord
by reason of any of the following occurring during the Term,
unless caused by the negligence or wrongful act of Landlord
or its officers, agents, employees or licensees:

(a) construction of the Buildings or any other
work or thing done in, on or about the Premises or any part
thereof;

(b) any use, non-use, possession, occupation, al-

teration, repair, condition, operation, maintenance or manage-
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ment of the Premises or any part thereof or of any sidewalk,
curb or vault adjacent thereto;

(c) any act or failure to act on the part of Ten-
ant or any Subtenant or any of its or their respective offi-
cers, agents, employees or licensees;

(d) any accident, injury (including death at any
time resulting therefrom) or damage to any Person or property
occurring in, on or about the Premises or any part thereof or
in, on or about any sidewalk, curb or vault adjacent thereto;

(e) any failure on the part of Tenant to pay Rental
or to perform or comply with any of the covenants, agreements,
terms or conditions contained in this Lease, in the Escrow
~Agreement, the Pledge Agent Agreement oOr any agreement pursu-
ant to which Tenant pledges or purports to pledge Acceptable
Securities to Landlord pursuant to this Lease, on Tenant's part
to be performed or complied with and the proper exercise by Land-
lord of any remedy provided in this Lease with respect thereto;

(£) any lien or élaim which may be alleged to have
arisen against or on the Premises, or any lien or claim which
may be alleged to have arisen out of this.Lease and created or
permitted to be created by Tenant against_any assets of, or
funds appropriated to, Landlord under the laws of the State
of New York or of any other Governmental Authority or any
liability which may be aéserted against Landlord with respect

thereto:
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(g) any failure on the part of Tenant to keep,
observe or perform any of the terms, covenants, agreements,
provisions, conditions or limitations contained in the Con-
struction Agreements, Subleases or other contracts and agree-
ments affecting the Premises, on Tenant's part to be kept,
observed or performed;

(h) any act br failure to act on the part of Ten-
ant with respect to its obligations under the Port Authority
Easement Agreement or in connection with its construction,
ownership, use and operation of the Premises which results
in a default by Landlord under the Port Authority Easement
Agreement in its capacity as fee owner and as the tenant
under the Master Lease;

(i) any tax attributable to the execution, deliv-
ery or recording of this Lease;

(i) any contest permitted pursuant to the provi-
sions of Articles 4, 14 and 28;

(k) any failure on the part of a pledgor under a
pledge agreement, pursuant to which such pledgor pledges or
purports to pledge Acceptable Securities on behalf of Tenant
to Landlord as security for Tenant's obligations under this
Lease, to comply with any of the terms, covenants, agreements
or conditions contained therein on such pledgor's part to be
kept, observed or performed; or

(1) any claim for brokerage commissions, fees or

other compensation by any Person who shall allege to have
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acted or dealt with Tenant in connection with this transac-
tion.

Section 19.02. The obligations of Tenant under

Athis Article 19 shall not be affected in any way by the ab-
sence in any case of covering insurance or by the failure or
refusal of any insurance carrier to perform any obligation

on its part under insurance policies affecting the Premises.

Section 19.03., If any claim, action or proceeding

is made or brought against Landlord against which Landlord

is indemnified pursuant to Section 19.01 hereof, then, upon
demand by Landlord, Tenant, at its sole cost and expense,
shall resist or defend such claim, action or proceeding in
Landlord's name, if necessary, by the attorneys for Tenant's
insurance carrier (if such claim, action or proceeding is
covered by insurance), otherwise by such attorneys as Landlord
shall approve, which approval shall not be unreasonably with-
held or delayed. The foregoing notwithstanding, Landlord may
engage its own attorneys to defend it, or to assist in its de-
fense and Tenant shall pay the reasonable fees and disburse-
ments of such attorneys. .

Section 19.04. The provisions of this Article 18

shall survive the Expiration Date with respect tc¢ any lia-
bility, suit, obligation, fine, damage, penalty, claim, cost,
charge or expense arising out of or in connection with any ac-
tion or failure to take action or any other matter occurring

prior to the Expiration Date.
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Section 19.05. Nothing contained in this Article

19 shall affect, limit, modify or expand Landlord's obligations
or liabilities under Article 26.

ARTICLE 20

RIGHT OF INSPECTION

Section 20.01. Tenant shall permit Landlord and

Landlord's agents or representatives to enter the Premises

at all reasonable times (subject to the reasonable require-
ments of Tenant as to any portion of the Premises which Tenant
is .itself occupying, and of any Subtenant as to any portion

of the Premises which the Subtenant in guestion is occupying)
for the purpose of (a) inspecting the Premises, (b) determining
whether or not Tenant is in compliance with its obligations
hereunder, and/or (c) in the case of an emergency (i.e., a
condition presenting imminent danger to the health or safety

of persons or to property), or following an Event of Default,
making any necessary‘repairs to the Premises and/or performing
any work therein, provided that in the case of an emergency
Landloréd shall make a reasonable attempt to communicate with
Tenant or any Subtenant of all or substantially all of the Build-
ings to alert Tenant and such Subtenant to the necessary repair.

Section 20.02. Nothing in this Article 20 or else-

where in this Lease shall imply any duty upon the part of Land-
lord to do any work, except as otherwise expressly provided
in Article 26 hereof, and performance of any work by Landlord'

shall not constitute a waiver of Tenant's default in failing
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to perform the same. Landlord, during the progress of any
such work, may keep and store at the Premises, subject to the
reasonable requirements of Subtenants, all necessary materials,
tools, supplies and equipment. Landlord shall not be liable
for inconvenience, annoyance, disturbance, loss of business or
other damage of Tenant or any Subtenant by reason of making
such repairs or the performance of any such work, or on ac-
count of bringing materials, tools, supplies and equipment

into the Premises during the course thereof and the obliga-
tions of Tenant under this Lease shall not be affected thereby.
To the extent that Landlord undertakes such work or repairs
and such work or repairs shall require interruption of any
services to or access of a Subtenant or the entry into any
space covered by a Sublease, such work or repairs shall be
commenced and completed with reasonable diligence, subject

to Unavoidable Delays, and in such a manner as not to unrea-
sonably interfere with the conduct of business in such space.

ARTICLE 21

EACH PARTY'S RIGHT TO PERFORM
THE OTHER PARTY'S COVENANTS

Section 21.01.. If there shall be an Event of De-

fault under this Lease, then Landlord, without waiving or
releasing Tenant from any obligation of Tenant contained in
this Lease, may (but shall be under no obligation to) per-
form such obligations on Tenant's behalf.

Section 21.02. All sums paid by Landlord and all

costs and expenses incurred by Landlord in connection with
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the performance of any such obligation, together with inter-
est thereon at the Late Charge Rate from the respective dates
of Landlord's making of each such payment or incurring of each
such sum, cost, expense, charge, payment or deposit until the
date of actual repayment to Landlord, shall be paid by Tenant
to Landlord on demand. Any payment or performance by Landlord
pursuant to the foregoing provisions of this Article 21 shall
not be nor be deemed to be a waiver or release of breach or
default of Tenant with respect thereto or of the right of Land-
lord to terminate this Lease, institute summary proceedings
and/or take such other action as may be permissible hereunder
if an Event of Default by Tenant shall have occurred. Land-
lord shall not be limited in the proof of any damages which
Landlord may claim against Tenant arising out of or by reason
of Tenant's failure to provide and keep insurance in force as
aforesaid to the amount of the insurance premium or premiums
not paid, but Landlord also shall be entitled to recover, as
damages for such breach, the uninsured amount of any leoss and
damage and the costs and expenses of suit, including, without
limitation, reasonable attorneys' fees and disbursements, suf-
fered or incurred by reason of damage to or destruction of

the Premises which damage or destruction was required to be
insured against hereundér.

Section 21.03. Tenant, together with the tenants

under the other Severance Leases, acting through the Manage-

ment Committee, shall have the right of self-help provided

190



in Section 6.03{(g) of the Project Operating Agreement if

Landlord shall have failed to make payments required to be
made by it pursuant to the Civic Facilities Construction

Agreement or the Civic Facilities Maintenance Agreement to
the contractor thereunder, or, subject to the provisions of
Sections 26.02(e) and 26.08 hereof, if Landlord shall have
failed to observe or perform its obligations under Section
26.02 to operate, maintain and repair the Civic Facilities.

ARTICLE 22

NO ABATEMENT OF RENTAL

Except as may be otherwise expressly provided in
this Lease and in Sections 6.03(g) and 17.03 of the Project
Operating Agreement, there shall be no abatement, diminution
or reduction of Rental payable by Tenant hereunder or of the
other obligations of Tenant hereunder under any circumstances.

ARTICLE 23

PERMITTED USE; NO UNLAWFUL OCCUPANCY;
OPERATION OF THE PREMISES

Section 23.01. Subject to the provisions of law

and this Lease, Tenant shall occupy the Premises 1in accor-
dance with the Certificates of Occupancy for the Premises in
effect from time to time during the Term, and in accordance
with Section 23.04 hereof, and for no other use or purpose.

Section 23.02. Tenant shall not use or occupy the

Premises or any part thereof, or permit or suffer the Premises
or any part thereof to be used or occupied, without the prior

written consent of the Mayor of New York City as a trading
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floor or headguarter facilities for the New York Stock Ex-
change or for any purpose whatsoever by the Federal Reserve
Bank of New York, nor shall it use or occupy, or suffer the
Premises or any part thereof to be used or occupied for any
unlawful business, use or purpose, or in such mannef as to
constitute in law or in equity a nuisance of any kind (pub-
lic or private), or for any dangerous or noxious trade or
business, or for any purpose or in any way in violation of
the Certificates of Occupancy for the Premises in effect from
time to time during the Term or éf any Requirements (not in-
cluding Requirements of Landlord, other than New York City,
except as otherwise expressly provided in this Lease), or
which may make void or voidable any insurance then in force
on the Premises. Tenant shall take, immediately upon the
discovery of any such prohibited use, all necessary steps,
legal and equitable, to compel the discontinuance of such
use and Tenant shall exercise all of its rights and reme-
dies against any Subtenants responsible fcor such use,

Section 23.03. Tenant shall not suffer or permit

the Premises or any portion thereof to be used by the public
without restriction or in such manner as might reasonably
tend to impair title to the Premises or any portion thereof,
or in such manner as might reasonably make possible a claim
or claims of adverse usage or adverse possession by the pub-
lic, as such, or of implied dedication of the Premises or

any portion thereof, and in furtherance thereof, Tenant shall
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have the right tc close any or all of the public areas of the

Premises to the public for one (1) day in each calendar vear,
such day o be & holiday observed by both the State of New

1

Vork and the federal government. Notwithstanding the forego-
ing, and except for such closing, Tenant shall provide pedes-
trian circulation through the Premises in accordance with
Paragraph 3(D) of the Development Guidelines.

Section 23.04. Tenant shall use the Premises for

those uses permitted under district C-6 plus Use Group 14 of
the Zoning Resolution, subject to the following limitations:

(i) Not more than one million eight hundred
+housand (1,800,000) Net Rentable Square Feet of space in the
Buildings shall be used fcor office space, other than space
used for office uses which under the Zoning Resolution are
considered retail uses, which shall be deemed space used for
Retail uses for purposes of clause (ii) of thi;wSection 23,04
and Section 3.05. Any office space below level +32 shall not
be included in said one million eight hundred £housand (1,800,000)
Net Rentable Sguare feet, provided that any such office space
shall then be deemed used for Retail uses and shall be subject
to the limitation set forth in clause (ii) of this Section 23.04.

(ii) Not more than fifty-twc thousand (52,000)
Net Rentable Sguare Feet of space in the Buildings (the "Retail
Use Allocaticn") shall be used for Retail uses unless otherwise
agreed to in writing by the Mayor of New York City.

(iii) Neither the Premises, nor any part thereof,
shall be used, without the prior consent of Landlord, for any

purpose which would reguire a "special permit" as such term is
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defined in the Zoning Resolution, provided, however, that a use
by Tenant if Tenant is itself occupying any portion of the Prem-
ises or any Subtenant, the assignees of such Subtenant's inter-
est in its Sublease and the Subtenants of any of the foregoing
may be continued by Tenant or such Subtenant, the assignees of
such Subtenant's interest in its Sublease and the Subtenants of
any of the foregoing if such use was permitted without a spe-
cial permit at the time such use commenced, and notwithstand-
ing that such use may have been interrupted temporarily by any
Capital Improvement, Restoration or repair whether undertaken
in connection with a casualty or taking or otherwise. Nothing
contained in this Section 23.04 shall limit or modify Tenant's
right and obligation pursuant to the provisions of Articles 8
and 9 to Restore the Premises following any casualty or taking.

Section 23.05. The Premises shall be operated in

accordance with the Development Guidelines, including, with-
out limitation, Paragraphs 3 and 6 thereof.

ARTICLE 24

EVENTS OF DEFAULT, CONDITIONAL LIMITATIONS,
REMEDIES, ETC.

Section 24.01. Each of the following events shall

be an "Even; of Default" hereunder:

(a) 1if Tenant shall fail to pay any installment
of Base Rent, Retail Rent, Other Rent, Payments in Lieu of
Taxes, Substitute PILOT or Percentage Rent, or any part there-
of, when the same shall become due and payable, except that
for the first such Default in any calendar year Tenant shall
be entitled to Motice thereof from Landlord and a period of
ten (10) days after such notice to cure such Default;

(b) 1if Tenant shall fail to make any other payment

of Rental required to be paid by Tenant hereunder, for a period
of ten (10) days after notice thereof from Landlord to Tenant;
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(c) 1if Tenant shall fail to observe or perform one
or more of the other terms, conditions, covenants or agree-
ments of this Lease and such failure shall continue for a pe-
riod of thirty (30) davs after written notice thereof by Land-
lord to Tenant specifying such failure (unless such failure re-
quires work to be performed, acts to be done, or conditions to
be removed which cannot either by their nature or by reason of
Unavoidable Delays reasonably be performed, done or removed, as
the case may be, within such thirty (30) day period, in which
case no Event of Default shall be deemed to exist as long as
Tenant shall have commenced curing the same within such thirty
(30) day period and shall prosecute the same to completion
with reasonable diligence, subject to Unavoidable Delays);

(d) except as otherwise expressly provided in Sec-
tion 11.06(a), if Tenant shall fail to substantially complete
construction of the Buildings by the Scheduled Completion Date;

(e) to the extent permitted by law, if Tenant, or,
subject to the provisions of Sections 43.03 and 43.04, Guaran-
tor (for as long as the Guaranty remains in force), shall
admit, in writing, that it is unable to pay its debts as
such debts become due;

(f) to the extent permitted by law, if Tenant, or,
subject to the provisions of Sections 43.03 and 43.04, Guaran-
tor (for as long as the Guaranty remains in force), shall
make an assignment for the benefit of creditors;

(g) to the extent permitted by law, if Tenant,
or, subject to the provisions of Sections 43.03 and 43.04,
Guarantor (for as long as the Guaranty remains in force),
shall file a voluntary petition under Title 11 of the United
States Code or if such petition is filed against either,
and an order for relief is entered, or if either shall file
any petition or answer seeking, consenting to or acquiescing
in any reorganization, arrangement, composition, readjustment,
liguidation, dissolution or similar relief under present
or any future federal bankruptcy code or any other present
or future applicable federal, state or other statute or law,
or shall seek or consent to or acquiesce in or suffer the
appointment of any trustee, receiver, custodian, assignee,
seguestrator, liquidator or other similar official of Tenant
or Guarantor, or of all or any substantial part of their
properties or of the Premises or any interest therein of
Tenant or Guarantor, or if Tenant, or, subject to the provi-
sions of Sections 43.03 and 43.04, Guarantor (for as long
as the Guaranty remains in force), shall take any corporate
action in furtherance of any action described in Section
24.01(e), (f) or (g) hereof;
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(h) to the extent permitted by law, if within sixty
(60) days after the commencement of any proceeding against
Tenant, or, subject to the provisions of Sections 43.03 and
43.04, against Guarantor (for as long as the Guaranty remains
in force), seeking any reorganization, arrangement, composi-
tion, readjustment, liguidation, dissolution or similar re-
lief under the present or any future federal bankruptcy code
or any other present or future applicable federal, state or
other statute or law, such proceeding shall not have been
dismissed, or if, within one hundred twenty (120) days after
the appointment, without the consent or acquiescence of Tenant
or Guarantor, of any trustee, receiver, custodian, assignee,
sequestrator, liguidator or other similar official of Tenant
or Guarantor or of all or any substantial part of their prop-
erties or of the Premises or any interest therein of Tenant
or Guarantor, such appointment shall not have been vacated
or stayed on appeal or otherwise, or if, within one hundred
twenty (120) days after the expiration of any such stay,
~such appointment shall not have been vacated;

(i) 1if Tenant shall abandon the Premises or any
substantial portion thereof;

(j) 1if this Lease or the estate of Tenant here-
under shall be assigned, subleased, transferred, mortgaged
or encumbered without compliance with the provisions of this
Lease applicable thereto and such transaction shall not be
made to comply or voided ab initio within thirty (30) days
after notice thereof from Landlord to Tenant;

(k) 1if a levy under execution or attachment shall
be made against Tenant or its interest in the Premises or
any part thereof and such execution or attachment shall not
be vacated or removed by court order, bonding or otherwise
within a period of one hundred twenty (120) days;

(1) subject to the provisions of Sections 43.03
and 43.04, if at any time during which the Guaranty remains
in force, Guarantor shall be in default under the Guaranty
beyond the applicable grace periods, if any, provided therein;

(m) .subject to the provisions of Section 43.03, if
Olympia & York Battery Park Company shall fail to observe or
perform one or more of the terms, conditions, covenants or
agreements on its part to be observed or performed under that
certain agreement known as the Westway Costs Agreement, dated
as of the date hereof, between Landlord and Olympia & York
Battery Park Company, and such failure shall continue for a
period of thirty (30) days after written notice thereof by
Landlord to Olympia & York Battery Park Company and Tenant
(1f Tenant is a Person other than Olympia & York Battery Park
Company) specifying such failure (unless such failure requires
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work to be performed, acts to be done or conditions to be re-
moved which cannot either by their nature or by reason of Un-
avoidable Delays reasonably be performed, done or removed, as
the case may be, within such thirty (30) day period, in which
case no default shall be deemed to exist as long as Olympia &
York Battery Park Company shall have commenced curing the same
within such thirty (30) day period and shall prosecute the same
to completion with reasonable diligence, subject to Unavoidable
Delays), provided that the provisions of this Section 24.01(m)
shall be of no force or effect, or void and of no force or ef-
fect, as the case may be, from and after the date that the
Cross-Default Provisions are rendered of no force or effect,

or void and of no force or effect, as the case may be, pursuant
to, respectively, Section 42.04 or Section 42.05 of this Lease;

(n) 1if the Management Committee pursuant to Section
6.03(f) or 17.01 of the Project Operating Agreement or Tenant
pursuant to Section 17.02 of the Project Operating Agreement
shall have elected to assume the obligations of Landlord under
Article 26 of this Lease to operate, maintain, repair and Re-
store any portion or portions of the Civic Facilities consist-
ing of the Pedestrian Bridges, the plaza or esplanade, and if
Tenant shall fail to perform such obligations in accordance
with the applicable provisions of the Project Operating Agree-
ment and such failure shall continue for a period of thirty (30)
days after written notice thereof from Landlord to Tenant speci-
fying such failure (unless such failure requires work to be
performed, acts to be done, or conditions to be removed which
cannot either by their nature or by reason of Unavoidable De-
lays reasonably be performed, done or removed, as the case
may be, within such thirty (30) day period, in which case no
Event of Default shall be deemed to exist as long as Tenant
shall have commenced curing the same within such thirty (30)
day period and shall prosecute the same to completion with
reasonable diligence, subject to Unavoidable Delays);

(¢) 1if (i) the Management Committee pursuant to
Sections 17.01 and 17.04 of the Project Operating Agreement,
(ii) Tenant pursuant to Sections 17.02 and 17.04 of the
Project Operating Agreement, or (iii) Tenant pursuant to Sec-
tion 26.09 of this Lease shall exercise the right to patrol
a Pedestrian Bridge, and shall viclate the restrictions with
respect to the manner of patrolling set forth in Section 17.0¢
of the Project Operating Agreement and Section 26.09 of this
Lease, and shall continue such violation for a period of
thirty (30) days after written notice thereof from Landlord
to Tenant specifying such violation; or

(p) pursuant to the provisions of Section 16.04

of the Project Operating Agreement, an Event of Default shall
be deemed to have arisen under this Lease.
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Section 24.02, If an Event of Default shall occur,

Landlord may elect to proceed by appropriate judicial pro-
ceedings, either at law or in equity, to enforce the perfor-
mance or observance by Tenant of the applicable provisions
of this Lease and/or to recover damages for breach thereof.

Section 24,03,

(a) 1If any Event of Default (i) described in Sec-
tion 24.01(e), (f), (g) or (h) hereof shall occur, or (ii) de-
scribed in Section 24.01(c), (d4), (i), (3), (k), (1), (m), (n),
(o) or (p) shall occur and Landlord, at any time thereafter,
at its option, gives written notice to Tenant stating that
this Lease and the Term shall expire and terminate on the date
specified in such notice, which date shall be not less than
ten (10) days after the giving of such notice, and if, on
the date specified in such notice, Tenant shall have failed
to cure the Default which was the basis for the Event of
Default, then this Lease and the Term and all rights of Ten-
ant under this Lease shall expire and terminate as if the
date on which the Event of Default described in clause (i)
above occurred or the date specified in the notice given
pursuant to clause (ii) above, as the case may be, were the
date herein definitely fixed for the expiration of the Term
and Tenant immediately shall quit and surrender the Premises.
Anything contained herein to the contrary notwithstanding,
if such termination shall be stayed by order of any court
having jurisdiction over any proceeding described in Section
24.01(g) or (h) hereof, or by federal or state statute,
then, following the expiration of any such stay, or if the
trustee appointed in any such proceeding, Tenant or Tenant
as debtor-in-possession shall fail to assume Tenant's obliga-
tions under this Lease within the period prescribed therefor
by law or within one hundred twenty (120) days after entry
of the order for relief or as may be allowed by the court,
or if said trustee, Tenant or Tenant as debtor-in-possession
shall fail to provide adeguate protection of Landlord's right,
title and interest in and to the Premises or adequate assurance
of the complete and continuous future performance of Tenant's
obligations under this Lease as provided in Section 24.16
hereof, Landlord, to the extent permitted by law or by leave
of the court having jurisdiction over such proceeding, shall
have the right, at its election, to terminate this Lease on
five (5) days' notice to Tenant, Tenant as debtor-in-posses-
sion or said trustee and upon the expiration of said five
(5) day period this Lease shall cease and expire as aforesaid
and Tenant, Tenant as debtor-in-possession and/or said trustee
shall immediately quit and surrender the Premises as aforesaid.
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(b) 1If an Event of Default described in Section
24.01(a) or (b) shall occur, or this Lease shall be terminated
as provided in Section 24.03(a), Landlord, without notice, may
dispossess Tenant by summary proceedings or otherwise.

Section 24.04. If this Lease shall be terminated

as provided in Section 24.03(a) and/or Tenant shall be dis-
possessed by summary proceedings or otherwise as provided in
Section 24.03(b),

(a) Tenant shall pay to Landlord all Rental payable
by Tenant under this Lease to the date upon which this Lease and
the Term shall have expired and come to an end or to the date
of re-entry upon the Premises by Landlord, as the case may be;

(b) Landlord may complete all construction re-
guired to be performed by Tenant hereunder and may repair
and alter the Premises in such manner as Landlord may deem
necessary or advisable without relieving Tenant of any lia-
bility under this Lease or otherwise affecting any such lia-
bility, and/or let or relet the Premises or any parts there-
of for the whole or any part of the remainder of the Term or
for a longer period, in Landlord's name or as agent of Ten-
ant, and out of any rent and other sums collected or re-
ceived as a result of such reletting Landlord shall: (i)
first, pay to itself the reasonable cost and expense of ter-
minating this Lease, re-entering, retaking, repossessing,
completing construction of and repairing and/or altering the
Premises, or any part thereof, and the reasonable cost and
expense of removing all persons and property therefrom, in-
cluding in such costs reasonable brokerage commissions, legal
expenses and attorneys' fees and disbursements, (ii) second,
pay to itself the reasonable cost and expense sustained in
securing any new tenants and other occupants, including in
such costs reasonable brokerage commissions, legal expenses
and attorneys' fees and disbursements and other expenses of
preparing the Premises for reletting, and, if Landlord shall
maintain and operate the Premises, the cost and expense of
operating and maintaining the Premises, and (iii) third, pay
to itself any balance remaining on account of the liability
of Tenant to Landlord. Landlord in no way shall be respon-
sible or liable for any failure to relet the Premises or any
part thereof, or for any failure to collect any rent due
on any such reletting, and no such failure to relet or to
collect rent shall operate to relieve Tenant of any liability
under this Lease or to otherwise affect any such liability;

(c) Tenant shall be liable for and shall pay to
Landlord, as damages, any deficiency ("Deficiency") between
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the Rental reserved in this Lease for the period which other-
wise would have constituted the unexpired portion of the Term
and the net amount, if any, of rents collected under any re-
letting effected pursuant to the provisions of Section 24.04(b)
for any part of such period (after deducting from the rents
collected under any such reletting all of the payments to Land-
lord described in Section 24.04(b) hereof); any such Deficiency
shall be paid in installments by Tenant on the days specified
in this Lease for payment of installments of Rental, and Land-
lord shall be entitled to recover from Tenant each Deficiency
installment as the same shall arise, and no suit to collect

the amount of the Deficiency for any installment period shall
prejudice Landlord's right to collect the Deficiency for any
subseqguent installment period by a similar proceeding; and

(d) whether or not Landlord shall have collected
any Deficiency installments as aforesaid, Landlord shall be
entitled to recover from Tenant, and Tenant shall pay to Land-
lord, on demand, in lieu of any further Deficiencies, as and
for liquidated and agreed final damages (it being agreed that
it would be impracticable or extremely difficult to fix the
actual damage), a sum equal to the amount by which the Rental
reserved in this Lease for the period which otherwise would
have constituted the unexpired portion of the Term exceeds
the then fair and reasonable rental value of the Premises
for the same period, both discounted to present worth at
the rate of four percent (4%) per annum less the aggregate
amount of Deficiencies theretofore collected by Landlord
pursuant to the provisions of Section 24.04(c) for the same
period; it being agreed that before presentation of proof of
such liguidated damages to any court, commission or tribunal,
if the Premises, or any substantial part thereof, shall have
been relet by Landlord for the period which otherwise would
have constituted the unexpired portion of the Term, or any
part thereof, the amount of rent reserved upon such reletting
shall be deemed, prima facie, to be the fair and reasonable
rental value for the part or the whole of the Premises Sso
relet during the term of the reletting.

Section 24.05. No termination of this Lease pur-

suant to Section 24.03(a) or (b) hereof, and no taking pos-
session of and/or reletting the Premises, or any part there-
of, pursuant to Sections 24.03(b) and 24.04(b), shall re-
lieve Tenant of its liabilities and obligations hereunder,
nor relieve Guarantor of any obligation under the Guaranty

except as specifically provided therein, all of which shall
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survive such expiration, termination, repossession or relet-
ting except as otherwise specifically provided.

Section 24.06. To the extent not prohibited by

law, Tenant hereby waives and releases all rights now or here-
after conferred by statute or otherwise which would have the
effect of limiting or modifying any of the provisions of this
Article 24. Tenant shall execute, acknowledge and deliver

any instruments which Landlord may request, whether befofe

or after the occurrence of an Event of Default, evidencing
such waiver or release.

Section 24.07. The Rental payable by Tenant here-

under and each and every installment thereof, and all reason-
able costs (excluding attorneys' fees and disbursements) and
other expenses which may be incurred by Landlord in enforcing
the provisions of this Lease or on account of any delinguency
of Tenant in carrying out the provisions of this Lease shall
be and they hereby are declared to constitute a valid lien
upon the interest of Tenant in this Lease and in the Premises.

Section 24.08. Suit or suits for the recovery of

damages, or for a sum egual to any installment or install-
ments of Rental payable hereunder or any Deficiencies or
other sums payable by Tenant to Landlord pursuant to this
Article 24, may be broughﬁ by Landlord from time to time at
Landlord's election, and nothing herein contained shall be

deemed to require Landlord to await the date whereon this
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Lease or the Term would have expired had there been no Event
of Default by Tenant and termination.

Section 24.09. Nothing contained in this Article

24 shall limit or prejudice the right of Landlord to prove
and obtain as liquidated damages in any bankruptcy, insol-
vency, receivership, reorganization or dissolution proceed-
ing an amount equal to the maximum allowed by a statute or
rule of law governing such proceéding and in effect at the
time when such damages are to be proved, whether or not such
amount shall be greater than, egual to or less than the
amount of the damages referred to in any of the preceding
Sections of this Article 24.

Section 24.10, No receipt of moneys by Landlord

from Tenant or Guarantor after the termination of this

Lease, or after the giving of any notice of the termination

of this Lease (unless such receipt cures the Event of Default
which was the basis for the notice), shall reinstate, continue
or extend the Term or affect any notice theretofore given to
Tenant, or operate as a waiver of the right c¢f Landlord to
enforce the payment of Rental payable by Tenant hereunder

or thereafter falling due, or opefate as a waiver of the

right of Landlord to recover possession of the Premises by
proper remedy, except as herein otherwise expressly provided,
it being agreed that after the service of notice to terminate
this Lease or the commencement of any suit or. summary proceed-

ings, or after a final order or judgment for the possession
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of the Premises, Landlord may demand, receive and collect

any moneys due or thereafter falling due without in any manner
affecting such notice, proceeding, order, suit or judgment,
all such moneys collected being deemed payments on account

of the use and occupation of the Premises or, at the election
of Landlord, on account of Tenant's liability hereunder.

Section 24.11. Except as otherwise expressly pro-

vided herein or as prohibited by applicable law, Tenant hereby
expressly waives the service of any notice of intention to
re-enter provided for in any statute, or of the institution

of legal proceedings to that end, and Tenant, for and on
behalf of itself and all persons claiming through or under
Tenant, also waives any and all right of redemption provided
by any law or statute now in force or hereafter enacted or
otherwise, or re-entry or repossession or to restore the
operation of this Lease in case Tenant shall be dispossessed
by a judgment or by warrant of any court or judge or in case
of re-entry or repossession by Landlord or in case of any ex-
piration or termination of this Lease, and Landlord and Tenant
waive and shall waive trial by jury in any action, proceeding
or counterclaim brought by either of the parties hereto against
the other on any matter whatsoever arising out of or in any
way connected with this Lease, the relationship of Landlord
and Tenant, Tenant's use or occupancy of the Premises, or any

claim of injury or damage. The terms "enter", "re-enter”,
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"entry" or "re-entry", as used in this Lease are not restricted
to their technical legal meaning.

Section 24.12. No failure by either party to insist

upon the strict performance by the cther party of any covenant,
agreement, term or condition of this Lease or to exercise any
right or remedy consequent upon a breach thereof, and no pay-
ment or acceptance of full or partial Rental during the con-
tinuance of any such breach, shall constitute a waiver of any
such breach or of such covenant, agreement, term or condition.
No covenant, agreement, term or condition of this Lease to

be performed or complied with by either party, and no breach
thereof, shall be waived, altered or modified excépt by a
written instrument executed by the other party. No waiver

of any breach shall affect or alter this Lease, but each and
every covenant, agreement, term and condition of this Lease
shall continue in full force and effect wéth respect to any
other then existing or subsegquent breach thereof.

Section 24.13. Subject to Sections 43.01 and

43,02, in the event of any breach or threatened breach by
either party of any of the covenants, agreements, terms or
conditions contained in this Lease, the other party shall be
entitled to enjoin such breach or threatened breach and shall
have the right to invoke any rights and remedies allowed at
law or in equity or by statute or otherwise as though re-
entry, summary proceedings, and other femedies were not pro-

vided for in this Lease.
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Section 24.14. Subject to Sections 43.01 and

43.02, each right and remedy of Landlord and Tenant provided
for in this Lease shall be cumulative and shall be in ad-
dition to every other right or remedy provided for in this
Lease or now or hereafter existing at law or in equity or by
statute or otherwise, and the exercise or beginning of the
exercise by a party of any one or more of the rights or reme-
dies provided for in this Lease or now or hereafter existing
at law or in equity or by statute or otherwise shall not pre-
clude the simultaneous or later exercise by such party of any
or all other rights or remedies provided for in this Lease or
now or hereafter existing at law or in equity or by statute
or otherwise. -

Section 24.15. A party (the "Defaulting Party")

shall pay to the other party (the "Non-Defaulting Party") all
costs and expenses, including, without limitation, reason-
able attorneys' fees and disbursements, incurred by the Non-
Defaulting Party in any action or proceeding to which the
Non-Defaulting Party may be made a party arising by reason

of any act or omission of the Defaulting Party which is
negligent, wrongful or which is a Default under this Lease.

Section 24.16,

(a) If an order for relief is entered or if a
stay of proceeding or other acts becomes effective in favor
of Landlord or Landlord's interest in this Lease in any pro-

ceeding which is commenced by or against Landlord under the
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present or any future federal bankruptcy code or any other
present or future applicable federal, state or other statute
or law, Tenant shall be entitled to invoke any and all rights
and remedies available to it under such bankruptcy code, stat-
ute, law or this Lease.

(b) 1f an order for relief is entered or if a stay
of proceeding or other acts becomes effective in favor of Ten-
ant, Guarantor or Tenant's interest in this Lease, in any pro-
ceeding which is commenced by or against Tenant or Guarantor,
under the present or any future federal bankruptcy code or
any other present or future applicable federal, state or other
statute or law, Landlord shall be entitled to invoke any and
all rights and reﬁedies available to it under such bankruptcy
code, statute, law or this Lease, including, without limitation,
such rights and remedies as may be necessary to adequately pro-
tect Landlord's right, t{tle and interest in and to the Prem-
ises or any part thereof and/or adeguately assure the complete
and continuous future performance of Tenant's obligations
under this Lease. Adegquate protection of Landlord's right,
title and interest in and to the Premises, and adequate as-
surance of the complete and continuous future performance of
Tenant's obligations under this Lease, shall include, without
limitation, the following regquirements:

(i) that Tenant shall comply with all of its ob-

ligations under this Lease;
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(ii) that Tenant shall pay to Landlord, on the first
day of each month occurring subsequent to the entry of such
order or the effective date of such stay, a sum equal to
the amount by which the Premises diminished in value during
the immediately preceding monthly period, but, in no event,
an amount which is less than the aggregate Rental payable
for such monthly period;

(iii) that Tenant shall continue to use the Prem-
ises in the manner required by this Lease;

(iv) that Landlord shall be permitted to supervise
the performance of Tenant's obligations under this Lease;

(v) that Tenant shall hire, at its sole cost and
expense, éuch security personnel as may be necessary to
insure the adeguate protection and security of the Premises;

(vi) that Tenant pay to Landlord within thirty
(30) days after entry of such order or the effective date of
such stay, as partial adeguate protection against future di-
minution in value of the Premises and adeguate assurance of
the complete and continuous future performance of Tenant's
obligations under this Lease, a security deposit in an amount
acceptable to Landlord, but in no event less than the Rental
payable hereunder for the then current lease year;

(vii) that Tenant has and will continue to have un-
encumbered assets after the payment of all secured obligations

and administrative expenses to assure Landlord that sufficient
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funds will be available to fulfill the obligations of Tenant
under this Lease;

(viii) that Landlord be granted a security interest
acceptable to Landlord in property of Tenant to secure the
performance of Tenant's obligations under this Lease; and

(ix) that if Tenant's trustee, Tenant or Tenant as
debtor-in-possession assumes this Lease and proposes to as-
sign the same (pursuant to Title 11 U.S.C. § 365, as the same
may be amended) to any Person who shall have made a bona fide
offer to accept an assignment of this Lease on terms accept-
able to the trustee, Tenant or Tenant as debtor-in-possession,
then notice of such proposed assignment, setting forth (i) the
name and address of such Person, (ii) all of the terms and con-
ditions of such offer, and (iii) the adequate assurance to be
provided.Landlord to assure such Person's future performance
under the Lease, including, without limitation, the assurances
referred to in Title 11 U.S.C. § 365(b)(3) (as the same may be
amended), shall be given to Landlord by the trustee, Tenant
or Tenant as debtor-in-possession no later than twenty (20)
days after receipt by the trustee, Tenant or Tenant as debtor-
in-possession of such offer, but in any event no later than ten
(10) days prior to the date that the trustee, Tenant or Tenant
as debtor-in-possession shall make application to a court of
competent jurisdiction for authority and approval to enter
into such assignment and a;sumption, and Landlord shall there-

upon have the prior right and option, to be exercised by no-
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tice to the trustee, Tenant or Tenant as debtor-in-possession,
given at any time prior to the effective date of such pro-

posed assignment, to accept an assignment of this Lease upon the
same terms and conditions and for the same consideration, if

any, as the bona fide offer made by such Person, less any broker-
age commissions which may be payable out of the consideration

to be paid by such Person for the assignment of this Lease.

Section 24.17. If this Lease shall terminate as a

result of or while there exists an Event of Default, any funds
(including the interest, if any, accrued thereon) then held

.by Depository in which Tenant has an interest may be applied

by Landlord to any damages payable by Tenant (whether provided
for herein or by law or in equity) as a result of such termina-
tion or Event of Default, and the balance remaining, if any,
shall be paid to Tenant, subject to the rights of Mortgagees,
éf Tenant would be entitled to receive same but for such ter-
mination or Event of Default.

Section 24.18. Ncthing contained in this Article 24

shall be deemed to modify the provisions of Section 10.12,
10.13 or 10.14 hereof.
ARTICLE 25

NQOTICES

Section 25.01. Whenever it is provided in this

Lease that a notice, demand, request, consent, approval or
other communication (each of which is herein referred to as

a "Notice") shall or may be given to or served upon either
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of the parties by the other, and whenever either of the parties
shall desire to give or serve upon the other any Notice with
respect hereto or the Premises, each such Notice shall be in
writing and, any law or statute to the contrary notwithstanding,
shall be effective for any purpose if given or served as follows:

(a) 1if by Landlord, by mailing the same to Tenant
by certified or registered mail, postage prepaid, return re-
ceipt requested, addressed to Tenant at 245 Park Avenue, New
York, New York 10167, Att: Executive Vice President, 0&Y
Battery Park Corp., with a copy thereof (i) to Messrs. Kaye,
Scholer, Fierman, Hays & Handler, 425 Park Avenue, New York,
New York 10022, Att: Martin S. Saiman, Esg., (ii) to Olympia
& York Developments Limited, One First Canadian Place, Toronto,
Ontario M5X1B5, Telex No. 06524728 Att: Mr. Paul Reichmann,
and/or to such other address(es) and attorneys as Tenant may
from time to time designate by Notice given to Landlord by
certified or registered mail as aforesaid, except that at no
time shall Landlord be required to give, in the aggregate,
more than four Notices or copies thereof; and

(b) 1if by Tenant, by mailing the same to Landlord by
certified or registered mail, postage prepaid, return receipt
requested, addressed to Landlord, 40 West Street, New York, New
York 10006, Att: President, with a copy thereof to Messrs. Weil,
Gotshal & Manges, 7€7 Fifth Avenue, New York, New York 10153,
Att: Lawrence J. Lipson, Esg. and/or to such other address(es)
and attorneys as Landlord may from time to time designate by
Notice given to Tenant by certified or registered mail as afore-
said, except that at no time shall Tenant be reguired to give,
in the aggregate, more than four Notices or copies thereof.

If Tenant shall designate the holder of any Mortgage as

a party to whom Notices shall be sent, such designation shall
be irrevocable during the term of such Mortgage, except that
such Mortgagee may change its address by Notice given to Land-
lord. |

Section 25.02. Every Notice shall be deemed to have

been given or served on the first Business Day after the same

shall have been deposited in the United States mails, postage
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prepaid, in the manner aforesaid. 1In the event a postal strike
shall be in progress at the time a Notice is given or served,
such Notice shall not be deemed given or served unless and
until copies thereof are personally delivered to and receipted
by the parties entitled thereto or; in the case of a Notice.
to a party having an address outside New York City, unless
and until a copy thereof is sent by telex to such party, at
the telex number provided by such party.

ARTICLE 26

CONSTRUCTION AND MAINTENANCE
OF THE CIVIC FACILITIES

Section 26.01.

(a) Except as otherwise provided in this Lease,
Landlord, at its sole cost and expense, shall undertake, or
cause to be undertaken, the design and construction of the
Civic Facilities, in substantial conformity with (i) the
Civic Facilities Drawings and Specifications, (ii) the Civic
Facilities Development Schedule, subject to Landlord's Un-
avoidable Delays, (iii) the Development Guidelines, and (iv)
the Design Guidelines, but only to the extent and for purposes
of establishing and setting forth the minimum standards for
design, gquantity, quality and standard of workmanship and
fixtures, materials, supplies and equipment reguired to be
incorporated into the work comprising the Civic Facilities,
as distinguished from specific design, which are not covered
in sufficient detail by the Development Guidelines or the

Civic Facilities Drawings and Specifications. The design
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and construction of the Civic Facilities as aforesaid shall
also be in compliance with the applicable laws, rules, regu-
lations, codes and requirements of Governmental Authorities
(the definition of which is hereinafter modified for purposes
of this Article 26) and the applicable public utility company
requirements. Landlord shall obtain and maintain in force
all required permits, consents, certificates and approvals
for the construction of the Civic Facilities. 1If there are
any inconsistencies between the Development Guidelines and
the Design Guidelines relative to any component of the work
which is not covered in sufficient detail by the Civic Fa-
cilities Drawings and Specifications, the terms of the Devel-
opment Guidelines shall govern. For purposés of this Article
26, the term "Governmental Authorities" shall mean the United
States of America, the State of New York, New York City and
any agency, department, commission, board, bureau, instrumen-
tality or political subdivision of any of the foregoing, now
existing or hereafter created, having jurisdiction over the
Civic Facilities or any portion thereof, not including Land-
lord (other than New York City).

(b) Olympia & York Battery Park Company and Land-
lord have entered into an agreement dated as of September 1,
1981, and amended by such parties as of the date hereof (the
"Civic Facilities Construction Agreement") pursuant to which
Olympia & York Battery Park Company, as contractor, has un-

dertaken the design and construction of the Civic Facilities
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in accordance with the terms of said Agreement. Except as
otherwise provided in Section 26.07 or the Civic Facilities
Construction Agreement, or except if Landlord shall default
under the Civic Facilities Construction Agreement so,as to
relieve Olympia & York Battery Park Company or its successors
or assigns of any further obligations thereunder, Landlord
shall have no obligations under Section 26.01(a) or to insure
the Civic Facilities pursuanﬁ to Section 26.02(c) during
construction thereof, and Tenant shall have no claim against
Landlord and Landlord shall not be responsible for any matter
or thing relating to the design or construction of the Civic
Facilities, including, without limitation, any delays, defects
(to the extent that under the Civic Facilities Construction
Agreement Olympia & York Battery Park Company, or its suc-
cessors or assigns, shall have assumed the obligation to
repair defects), or non-completion thereof.

(¢c) - The term "Civic Facilities"™ shall mean the fol-
lowing improvements more particularly described in the Civic
Facilities Drawings and Specifications:

(i) electrical, gas, water and tele-
phone mains and branches;

(ii) sanitary and storm sewers;

(iii) fire hydrants and street fire
alarms;

(iv) street lighting;

(v) temporary access improvements;
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(vi) temporary landscaping on Marginal
Street, the Western Parcel and the Northern
Parcel;

(vii) a landscaped esplanade and plaza;
(viii) streets, curbs and sidewalks;

(ix) the Pedestrian Bridges; and

(x) supporting platforms and founda-
tions required for the foregoing improvements.

Upon (x) dedication of all or a portion of the Civic Facili-
ties to New York City, (y) acceptance by the appropriate
utility company of the maintenénce responsibilities therefor,
or (z) the assumption of responsibility for the operation,
maintenance and repair of certain portions of the Civic Facil-
ities by the Management Committee under the Project Operating
Agreement, the tenant under the Severance Dease for Parcel A,
the tenant under the Severance Lease for Parcel B or Tenant,
as the case may be, pursuant to Section 6.03(f) and Article

17 of the Project Operating Agreement and Section 26.04 hereof,
the term "Civic Facilities" for all purposes'of this Lease
(except Section 26.09 with respect to clause (z) above, Arti-
cle 9 with respect to clauses (y) and (z) above and Sections
26.01(d) and 26.01(e) with respect to clauses (x), (y) and

(z) above) shall mean the Civic Facilities, less any portions
thereof as to which (1) New York City shall have accepted
dedication, (2) the appropriate utility company shall have
accepted maintenance responsibilities, or (3) the Manage-

ment Committee, the tenant under the Severance Lease for

Parcel A, the tenant under the Sevefance Lease for Parcel
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B or Tenant, as the case may be, shall have assumed responsi-
bility for operation, maintenance and repair pursuant to
Article 17 of the Project Operating Agreement. Upon com-
mencement of construction on the Western Parcel or the North-
ern Parcel, as the case may be, the Civic Facilities shall

no longer include any landscaping on said Parcels, and for

as long as there is of f-Premises storage or parking pursuant
to Section 11.14 on portions of the Western Parcel or the
Northern Parcel, the Civic Facilities shall not include any
landscaping on such portions of said Parcels. In addition,
for purposes of Landlord's obligations under Section 26,02,
the term "Civic Facilities” shall mean the Civic Facilities,
excluding the sidewalks in front of or adjacent to the Prem-
ises and the other Parcels, and excluding the areas within
certain of the Civic Facilities granted by Landlord as exclu-
sive easements for the benefit of the Parcels pursuant to

the Easement and Restrictive Covenant Agreement.

(d) Tenant agrees that Landlord and its desig-
nees (including, without limitation, New York City from and
after dedication of the Northern Pedestrian Bridge) shall
have and Landlord‘hereby.expressly reserves the right to
construct, install, own, operate, maintain, repair, Restore,
control and use on,'over, under and through the Premises in
the area generally designatéd as Easement no. 5B on the Ease-
ment Plan, pipes, conduits, mains, lines, bridge supports,
connections, staircases, escalators, elevators and other
facilities which are part of the Northern Pedestrian Bridge,
together with. a right of access on, over, under and
through the Premises as may be necessary for the foregoing
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purposes. Tenant acknowledges that pursuant to Section 41.07 of
this Lease and the Severance Lgases for Parcel A, Parcel B and
Parcel D, and subject to the respective terms and conditions
thereof, Landlord has granted to Tenant and the tenants under
the Sever;nce Leases for Parcel A, Parcel B and Parcel D, and
its and their reséective Subtenants, invitees and licensees, a
nonexclusive easement and right-of-way for the passage of
pedestrian traffic over and through the facilities located in

Easement no. 5B, by reason of such facilities being a portion

of the Northern Pedestrian Bridge, and Tenant further acknowl-

edges that pursuant to the Master Development Plan and the
Development Guidelines, the facilities located in Easement no.

5B shall be subject to public use. Landlord may adjust the

areas covered by the aforesaid easements to the extent that
Landlord reasonably requires such adjustments, provided that

such adjustments do not materially adversely affect Tenant's
construction, use or operation of the Premises. Upon substantial
completion (which shall mean that temporary or permanent Certi-
ficate(s) of Occupancy shall have been issued for the Civic
Facilities in question, or, in the case of Civic Facilities

of the type for which Certificates of Occupancy are not issued,
that such Civic Facilities shall have been ccmpleted to the
extent that they may be put into service for their intended use)
of the Northern Pedestrian Bridge in the area designated as Ease-
ment no. 5B on the Easement Plan (x) Landlord shall furnish Tenant
with "as-built" sufveys respectively designating the metes and

bounds and elevations (which shall refer to the New York City Datum
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Plane) of the Northern Pedestrian Bridge, and (y) Landlordr's
reserved rights under this Section 26.01(d) shall be limited to
the area actually occﬁpied by the Northern Pedestrian Bridge as
shown on the "as-bujlt" survey therefor. Landlord agrees that any
work it performs in accordance with the rights granted to it
under this Section 26.01(d) on, over, under or through the
Premises shall be performed with reasonable diligence, sub-

ject to Landlord's Unavoidable Delays, in a good and workman-
like manner and so'as not to unreasonably interfere with Ten-
ant's and Subtenants' use and occupancy of the Premises., If
Landlord, while exercising any of its rights under this Sec-

tion 26.01(d), causes injury or damage to the Premises, Land-
lord, at its sole cost and expense, shall repair such injury

or damage so that the injured or damaged portion of the Prem-

ises shall be restored as nearly as ptacticable to the condi-
tion it was in immediately prior to such injury or damage.
Landlord shall indemnify and hold Tenant harmless from and
against any loss, cost, damage or expense (including, without
limitation, reasonable engineers', architects' and attorneys'
fees and disbursements) incurred by Tenant by reason of any
injﬁry or damage to any Person or property occuring in, on or
about the Premises by reason of the exercise by Landlord of any
of its rights under this Section 26.01(d). The obligations of
Landlord set forth in the foregoing two sentences shall terminate
and be of no force or effect from and after the date that the North-
ern Pedestrian Bridge in Easement no. 5B is dedicated to New York
City, provided that such termination shall not relieve Landlord of
any obligations first arising or accruing prior to such date.
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(e) Tenant agrees that if (i) the "as-built" sur-
veys of the areas designated as Easements no. 5A and no. 18
on the Easement Plan show, or (ii) a change in the boundary line
between Parcel.B and the Premises pursuant to Section 11.05(b) of
this Lease gauses, all or any portion of the areas designated as
Easements no. 5A and/or no. 18 on the Easement Plan to be located
in the Premises, Landlord shall be deemed to have reserved the
right under this Section 26.01 to construct, install, own, oper-
ate, maintain, repair, Restore, control and use on, over, under
and through such portion(s) of the Premises, pipes, conduits, mains,
lines, bridge supéérts, connections, staircases, escalators,
élevators and other facilities which are part of the Northern
Pedestrian Bridge, together with a right of access on, over, un-
der and through the Premises as may be necessary for the forego-
;ng purposes, provided that Landlord's rights and obligations
with respect to such portions of Easements no. 5A and no. 18 shall
be the same as Landlord's rights and obligations with respect to
Easement no. 5B as set forth in Section 26.01(4d).

(£) Tenant acknqwledges that Landlord has obtained
such easements, licenses and authorizations as may be necessary
to permit the easterly terminal (including, without limitation,
the entrances, doors, revolving doors and enclosures therefor,
supports, heating, ventilating and air conditioning systems
thereof, and thé steps, ramps, escalators and elevators leading
thereto) of, respectively, the Southern Pedestrian Bridge and
the Northern Pedestrian Bridge to be constructed, installed,
owned, operated, repaired, maintained, controlled and used in

compliance with Landlord's obligations under Section 26.01(a).
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Tenant acknowledges that all such necessary authorizations
have been granted with respect to the easterly terminal of
the Northern Pedestrian Bridge pursuant to the Port Authority
Easement Agreement, and with respect to the easterly terminal
of 'the Southern Pedestrian Bridge pursuant to that certain
mapping agreemeﬁt made as of April 23, 1982 amorg BPC Devel-
opment Corporation, Landlord and The City of New York.

Section 26.02.

(a) Except as otherwise provided in this Lease,
Landlord, at its sole cost and expense, shall (i) operate the
Civic Facilities or cause the same to be operated; (ii) put,
keep and maintain the Civic Facilities in good and safe order
and working condition; and (iii) make all repairs thereto,
structural and nonstructural, ordinary and extraordinary,
foreseen and unforeseen, necessary to keep same in good and
safe order and working condition, howsoever the necessity or
desirability therefor may occur, and whether or not necessi-
tated by wear and tear, obsolescence or defects, latent or
otherwise. All repairs made to the Civic Facilities shall
be at least equal in utility and class to the original work
and shall be made in compliance with all applicable Require-
ments of Governmental Authorities and shall substantially
conform to the Development Guidelines, the Final Drawings
and Specifications (as defined in the Civic Facilities Con-
struction Agreement) or any other drawings and specifications
approved by Landlord pursuant to which the Civic Facilities
were initially constructed or thereafter repaired. Landlord
also shall keep free from dirt, snow, ice, rubbish, obstruc-
tions and encumbrances, those portions of the Civic Facilities

consisting of streets, sidewalks, grounds, plazas, esplanades,

219



promenades, the Pedestrian Bridges, gutters, alleys and curbs,
and shall clean the same as necessary. Landlord also shall
obtain and maintain in force all required permits; consents,
certificates and approvals for the operation, maintenance
and repair of the Civic Facilities.

(b) Except as otherwise provided in this Lease,
Landlord, at its sole cost and expense, from and after the
date a portion of the Civic Facilities is put into use for
its intended purpose, shall:

(i) keep same insured under an "All Risk of
Physical Loss" form of policy, also providing coverage
for loss or damage by water, flood, subsidence and earth-
quake, with such limits as are reasonably determined by
Landlord, and excluding from such coverage normal set-
tling only, and including war risks when and to the ex-
tent obtainable from the United States government or
an agency thereof; such insurance to be in the amount
set forth in the "agreed amount clause" endorsement to
the policy in question, which endorsement shall be at-
tached to the policy, provided that such amount shall be
sufficient to prevent Landlord from becoming a co-in-
surer under provisions of applicable policies of insur-
ance; and in the absence of such "agreed amount clause"
endorsement, such insurance shall be in an amount not
less than ninety percent (90%) of the actual replacement
value of the insured Civic Facilities, such replacement
value to be determined from time to time, but not less
frequently than annually, and approved by the insurers;

(ii) provide and keep in force general compre-
hensive public liability insurance against liability
for bodily injury and death and property damage, it
being agreed that such insurance shall be in an amount
as may from time to time be reasonably determined by
Landlord, but not less than $100,000,000 combined single
limit for bodily injury, death and property damage,
that such insurance shall contain blanket ccntractual
coverage and shall also provide the following protection:

(1) completed operations;

(2) personal injury protection (exclu-
sions a and ¢ of current forms deleted):

(3) sprinkler leakage - water damage

legal liability with respect to the Pedestrian
Bridges;
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(4) fire legal liability, if not
otherwise covered under comprehensive form of
public liability insurance; and

(5) employees as additional insured
coverage;

_ (iii) provide and keep in force workers'
compensation providing statutory New York State bene-
fits for all Persons employed by Landlord in connection
with the operation, maintenance and repair of the Civic
Facilities; and

(iv) provide and keep in force automobile
liability and property damage insurance for all owned,
non-~owned and hired vehicles insuring against liability
for bodily injury and death and for property damage
in an amount reasonably determined by Landlord, but
not less than $5,000,000 combined single limit, such
insurance to contain the so-called "occurrence clause".

Any loss paid under any property insurance policy carried by
Landlord under Section 26.02(b) or (c) shall be payable to
Landlord and Landlord shall hold the insurance proceeds re-
ceived by it with respect to such loss in trust for the sole
purpose of paying the cost of repairing or restoring the Civic
Facilities so damaged or destroyed, and Landlord shall apply
such proceeds first to the payment in full of the cost of such
repair or Restoration before using any part of the same for
any other purpcse. Anything contained herein to the contrary
notwithstanding, in no event shall Landlord's liability here-
under as trustee exceed the amount of the proceeds received

by Landlord, as reduced by the portion thereof applied to the
repair or Restoration. Upon completion of the repair or Resto-
ration, Landlord may pay over to itself the unapplied proceeds
and the trust obligations hereunder with respect to such pro-
ceeds shall terminate. The insurance required by Section
26.02(b) or (c), at the option of Landlord, may be effected

by blanket and/or umbrella policies issued to Landlord covering
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the Civic Facilities and other properties owned or leased
by Landlord, provided that the policies otherwise comply
with the provisions of Sections 26.02(b) and (c) hereof.
Tenant shall be named as an additional insured under the
comprehensive public liability insurance policies required
under this Section 26.02(b) and Section 26.02(c), provided
that no additional premium is required to be paid therefor,
unless Tenant shall pay such additional premium.

(¢) During the period that the Civic Facilities are
being constructed and at any time that the Civic Facilities
are undergoing repairs (if the cost of such repairs is in ex-
cess of $200,000, as such amount shall be increased as pro-
vided in Section 7.02(a), except that $200,000 shall be sub-
stituted for $1,000,000 everywhere $1,000,000 appears therein),
Landlord, except as otherwise provided in this Lease, shall
provide, or cause to be provided, and thereafter shall keep
in full force and effect, or cause to be kept in full force
and effect, until the construction or repair, as the case
may be, is substantially completed, the following:

(i) comprehensive general liability insur-
ance, such insurance to insure against liability for
bodily injury and death and for property damage in an
amount as may from time to time be reasonably determined
by Landlord, but in an amount not less than $50,000,000,
combined single limit, such insurance to include opera-
tions-premises liability, contractor's protective liabil-
ity on the operations of all subcontractors, completed
operations, broad form contractual liability (designating
the indemnity provisions of construction agreements if
such coverage is provided by a contractor), and if the
contractor is undertaking foundation, excavation or demo-

lition work, an endorsement that such operations are
covered and that the "XCU Exclusions" have been deleted;
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(ii) automobile liability and property damage
insurance for all owned, non-owned and hired vehicles
insuring against liability for bodily injury and death
and for property damage in an amount reasonably determined
by Landlord, but not less than $5,000,000 combined single
limit, such insurance to contain the so-called "occurrence
clause";

(iii) workers' compensation providing statutory
New York State benefits for all Persons employed by
Landlord in connection with the operation, maintenance
and repair of the Civic Facilities; and

(iv) builder's all-risk insurance written on a
completed value basis with limits as provided in Section
26.02(b)(1).

(d) 1If New York City or any agency or department
thereof shall become Landlord under this Lease, as long as any
such entity shall remain Landlord hereunder and elects to self-
insure against risks relating to the Civic Facilities, Landlord
shall not be required to carry any of the insurance required
under Section 26.02(b) or (c).

(e) Olympia & York Battery Park Company and Land-
lord have entered into an agreement dated as of September 1,
1981 and amended by such parties as of the date hereof (the
"Civic Facilities Maintenance Agreement") pursuant to which
Olympia & York Battery Park Company, as contractor, is under-
taking to perform Landlord's obligations under Section 26.02(a)
and, at Landlord's option, Sections 26.02(b) and (c) in ac-
cordance with the terms of such Agreement. Except as other-
wise provided in Section 26.08 or in the Civic Facilities
Maintenance Agreement or except'if Landlord shall be in de-

fault under the Civic Facilities Maintenance Agreement so

as to relieve Olympia & York Battery Park Company or its
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successors and assigns of any further obligations thereunder,
as long as Olympia & York Battery Park Company or any successor
or assignee is responsible for operating, maintaining and re-
pairing the Civic Facilities pursuant to the Civic Facilities
Maintenance Agreement, as same may be amended or supplemented
from time to time, Tenant shall have no claim against Landlord,
and Landlord shall have no responsibility, for the operation,
maintenance or repair of the Civic Facilities.

Section 26.03. Landlord agrees that during the

Term it will not cause or permit landfill to be placed in

the North Cove or, except as hereinafter provided, construct
any permanent.étructure.therein. Landlord, however, may per-
mit the North Cove to be used for any recreational or enter-
tainment purposes which are permitted in waterfront areas in
New York City, inéluding, without limitation, marinas and
floating restaurants, and Landlord may construct or permit

to be constructed in the North Cove all such improvements as
may be necessary or desirable to implement the foregoing per-
mitted uses, including, without limitation, docks, pilings,
and moorings. Landlord agrees to submit to Tenant for Ten-
ant's review and comment Landlord's proposals for the use to
be made of, and improvements to be placed in, the North Cove.

Section 26.04. Landlord agrees that prior to December

31, 1987 it will not dedicate for public use those portions of
the Civic Facilities consisting of the Pedestrian Bridges, the

plaza or esplanade. Thereafter, subject to the rights of the



tenants under the Severance Leases pursuant to Sections 6.03(f)
and Article 17 of the Project Operating Agreement to prevent
such dedication, Landlord may dedicate such Civic Facilities,
or any portion thereof, to New York City. If (a) pursuant to
Sections 6.03(f) and 17.01 of the Project Operating Agreement,
the Management Committee, or (b) pursuant to Section 17.02

of the Project Operating Agreement, a tenant under é Severance
Lease, assumes Landlord's obligations as aforesaid with respect
to such Civic Facilities or any portion thereof, Landlord

shall no longer be required under this Lease to operate, main-
tain, repair or Restore such Civic Facilities or portion there-
of, and Sections 26.02(a), (b) and (c), 26.05, 26.06 and 26.08
of this Lease thereupon shall become inapplicable to such

Civic Facilities or portion thereof. If (i) the Management
Committee makes the election referred to in clause (a) hereof,
Tenant shall jointly and severally with the tenants under

the Severance Leases for Parcels A, B and D, or (ii) Tenant
makes the election referred to in clause (b) hereof, Tenant
itself shall operate, maintain, repair and Restore such Civic
Facilities or portion thereof until the dedication theregf.

Section 26.05. 1If all or any part of the Civic

Facilities shall be destroyed or damaged in whole or in part
by fire or other casualty of any kind or nature, ordinary or
extraordinary, foreseen or unforeseen, Landlord, at its sole
cost and expense, whether or not such damage or destruction

shall have been‘insured or insurable, and whether or not in-

225



surance proceeds, if any, shall be sufficient for the purpose,
shall Restore or cause to be Restored with reasonable dili-
gence (subject to Landlord's Unavoidable Delays) such Civic
Facilities as nearly as practicable to the character and
utility existing immediately prior to such occurrence, and
otherwise in substantial conformity with the final plans and
specifications approved by Landlord pursuant to which the
Civic Facilities were initially constructed or thereafter
repaired or Restored, or the Development Guidelines.

Section 26.06.

(a) If at any time during the Term there shall be
a taking by any lawful power or authority through the exercise
of the right of condemnation or eminent domain of the whole or
a part of the Civic Facilities or there shall be an agreement
in lieu of a taking between Landlord and those authorized to
exercise such right, Landlord shall receive the award attrib-
utable to the Civic Facilities so taken, as provided in Arti-
cle 9, and Landlord, at Landlord's sole cost and expense,
whether cr not the award or awards, if any, payable to Land-
lord are sufficient for the purpose, shall proceed with reason-
able diligence (subject to'Landlo;d's.Unavoidable Delays) to
Restore to the extent practicable any remaining portion of the
Civic Facilities not so taken to a complete, self-contained
unit, and otherwise in substantial conformity with the final
- plans and specifications approved by Landlord pursuant to

which the Civic Facilities were initially constructed or there-
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after repaired or Restored, or the Development Guidelines.
Landlord shall hold the award or awards received by it with
respect to such taking in trust for the sole purpose of paying
the cost of Restoring the remaining portion of the Civic Facili-
ties not so taken, aﬁd Landlord shall apply such award or awards
first to the payment in full of the cost of such Restoration
before using any part of the same for any other purpose. Any-
thing contained herein to the contrary notwithstanding, in no
event shall Landlord's liability hereunder as trustee exceed
the amount of the award or awards received by Landlord, as
reduced by the portion thereof applied to the Restoration.
Upon completion of the Restoration, Landlord may pay over to
itself the unapplied award or awards and the trust obligations
hereunder with respect to such_award or awards shall terminate.
(b) Except as otherwise provided in Section 28.02(4)
(excluding the last sentence thereof), Landlord agrees not to
consent to any taking or enter into any agreement in lieu of
a taking with respect to the Civic Facilities with any entity,
other than the federal government or any agency or department
thereof, if such consent or agreement would result in a taking
of (i) the Pedestrian Bridges, (ii) any of the utilities
servicing the Premises to the extent that such taking would
materially adversely affect Tenant's use of fhe Premises, or
(iii) any street access to and from the Premises to the extent
that sﬁch taking would materially adversely affect Tenant's

access to or use of the Premises, unless, in all events,
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Tenant, at no cost or expense to it, is provided with alter-
nate bridge access, utility service or street access substan-
tially equivalent to that so taken.

Section 26.07. Anything contained in this Article

26 to the contrary notwithstanding, if Landlord shall termi-
nate the Civic Facilities Construction Agreement by reason of
a default of Olympia & York Battery Park Company or any succes-
sor or assignee of Olympia & York Battery Park Company there-
under, Landlord shail design and construct or cause to be de-
signed and constructed such portion of the Civic Facilities
as Landlord reasonably can design and construct or cause to
be designed and constructed for the aggregate of (a) Forty-
five Million Dollars ($45,000,000), and (b) the proceeds of
any security deposited by Olympia & York Battery Park Com-
pany or any successor or éssignee of Olympia & York Battery
Park Company under the Civic Facilities Construction Agree-
ment to secure its obligations thereunder to the extent that
such security is then on deposit under said Agreement, less
all payments theretofore made by Landlord under the Civic
Facilities Construction Agreement and all reasonable costs
and expenses (including, without limitation, attorneyé' fees
and disbursements) incurred by Landlord in connection with
such default (the "Unexpended Contract Sum"), érovided that
the amount referred to in clause (b) above shall not be in-
cluded in the calculation of the Unexpended Contract Sum

if and for so long as such amount is unavailable to Landlord
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by reason of an order of a court of competent jurisdiction

or the refusal of the bank or other entity holding the same

to release it to Landlord. Landlord, at its option, may re-
design all or any portion of the Civic Facilities if Landlord,
in its reasonable judgment, determines that such redesign
would enable Landlord to construct a greater portion of the
Civic Facilities than it would be able to construct for the
Unexpended Contract Sum if the Civic Facilities were constructed
substantially in accordance with the Civic Facilities Drawings
and Specifications, provided that the Civic Facilities shall
be constructed in substantial cohformity with the Development
Guidelines. Landlord shall be entitled to a reasonable period
of time after termination of the Civic Facilities Construction
Agreement as aforesaid to make the necessary determinations

as to how it will proceed with construction of the Civic
Facilities, to perform or cause to be performed redesign

work, if any, prepare design and construction contracts, pre-
pare bid documents and let contracts for the work. Landlord
shall construct the Civic Facilities, or cause the same to

be construcfed with reasonable diligence, subject to Landlord's
Unavoidable Delays, it being expressly agreed that Landlord
shall not be required to perform such construction in accor-
dance with the Civic Facilities Development Schedule. 1If
Landlord fails to perform its obligations under this Section
26.07, Tenant, together with the tenants under the other

Severance Leases, acting jointly through the Management Com-
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mittee, shall have the right of self-help provided in Sec-
tions 6.03(g) and 17.03 of the Project Operating Agreement.

Section 26.08. Anything contained in this Article

26 to the contrary notwithstanding, if the Civic Facilities
Maintenance Agreement shall terminate or expire, Landlord
shall operate, maintain and repair, or cause to be operated,
maintained and repaired, the Civic Facilities in accordance
with Section 26.02 hereof. Landlord shall be entitled to a
reasonable period of time after termination of the Civic Fa-
cilities Maintenance Agreement to prepare the necessary con-
tract and bid documents and to let contracts for the work.

If Landlord fails to comply with.its obligations under Sec-
tion 26.02 and this Section 26.08, Tenant, together with the
tenants under the other Severance Leases, acting jointly
through the Management Committee, shall have the right of
self-help provided in Sections 6.03(g) and 17.03 of the Proj-
ect Operating Agreement. Landlord agrees that if the Civic
Facilities Maintenance Agreement shall have been terminated
or expired, other than by reason of a default by Olympia &
York Battery Park Company or its successors or assigns‘there-
under, Tenant, provided that Tenant at the time in question
is Olympia & York Battery Park Company or any of its Affili-
ates, shall be notified of and may (but shall not be obligated
to) participate in the bidding process conducted by Landlord
for the selection of a contractor for the operation, mainte-

nance and repair of the Civic Facilities.



Section 26.09. (a) With respect to those portions

of the Civic Facilities which shall not have been dedicated

to New York City for public use, Landlord (excluding New York
City) shall establish a system for issuing permits for Special
Events similar to the system used by the New York City Depart-
ment of Parks for issuing permits for events involving public
assembly, and Landlord (excluding New York City) shall make
reasonable efforts to enforce its system. Landlord agrees
that its determination of whether to issue a permit for a
Special Event shall.be based upon consideration of (i) State
and Federal constitutional requirements, (ii) the standards
usually followed by the New York City Department of Parks in
connection with its issuance of permits for .events involving
public assembly, and (iii) Tenant's and Subtenants' quiet
enjoyment of the Premises, provided, however, that Landlord
shall not be reguired to take into consideration Tenant's or
Subtenants' quiet enjoyment other than in connection with
Special Events taking place on Business Days between the hours
of 8:00 A.M., and 6:00 P.M.

(b) Tenant acknowledges that (i) Landlord has granted
to the tenant under the Severance Lease for Parcel A with re-
spect to the Southern Peéestrian Bridge, and to the tenant un-
der the Severance Lease for Parcel B with respect to the North-
ern Pedestrian Bridge, pursuant to and for the purpose set
forth in Section 26.09 of their respectfve Severance Leases,

the right to patrol, or cause to be patrolled, the Pedestrian
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Bridge in question, until the earlier of the date that the

same is dedicated to New York City or becomes an Elected Civic
Facility (as such term is defined in the Project Operating
Agreement) pursuant to Article 17 of the Project Operating
Agreement, and (ii) Landlord has agreed in the Project Oper-
ating Agreement that after the date the Southern Pedestrian
Bridge'o; the Northern Pedestrian Bridge becomes an Elected
Civic Facility, the tenants under the Severance Leases, acting
jointly through the Management Committee, if the Pedestrian
Bridge in question is elected pursuant to Section 17.01 of
such Agreement, or the electing tenant (which may be Tenant)
if the Pedestrian Bridge in qguestion is elected pursuant to
Section 17.02 of such Agreement, shall have the right to
patrol, or cause to be patrolled, the Pedestrian Bridge in
guestion. Tenant shall look only to such tenants for any
damages which Tenant may suffer due to the activities and
actions of such tenants in patrolling such Pedestrian Bridges,
or the consequences thereof, Landlord shall not be responsible
for such activities and actions, and Tenant hereby releases
Landlord from liability with respect thereto.

(c) Notwithstanding anything to the contrary in
Section 26.09(b), until the earlier of the date that the
Northern Pedestrian Bridge is dedicated to New York City or
becomes an Elected Civic Facility (as such term is defined in
the Project Operating Agreement), Tenant may, but shall not

be obligated to, patrol the Northern Pedestrian Bridge or
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cause the same to be patrolled, for the purpose of deterring
or preventing the use thereof for any purpose other than in-
gress and egress to, from and across Battery Park City, pro-
vided that if the tenant under the Severance Lease for Parcel
B also elects to exercise such right, Tenant shall, from and
after such election by such tenant, so patrol such Bridge
jointly with such tenant. In connection with its rights
under this Section 26.09(c), Tenant may place, operate and
maintain a closed circuit television system on such Bridge,
provided that, at Landlord's réquest'in connection with a
dedication of such Bridge, Tenant shall remove such television
system and repair any damage caused thereby if such removal
or repair is a condition of .acceptance by New York City of
such Bridge for dedication. The personnel employed for the
purpose of patrolling such Bridge shall be unarmed and not
accompanied by dogs or other animals. Such personnel, and if
such personnel shall be from an agency, such agency, shall be
subject to the prior approval of Landlord, which approval shall
not be unreasonably withheld or delayed. 1In addition to any
other obligations hereunder, aﬁ law or in equity, Tenant
shall indemnif& Landlord and hold Landlord harmless from and
against, any and all liabilities, suits, obligations, fines,
damages, penalties, claims, costs, charges and expenses (in-
cluding, without limitation, reasonable attorneys' fees and
disbursements) which may be imposed upon or incurred by or

asserted against Landlord by reason of any act or failure to
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act, or any accident, injury (including death at any time re-
sulting therefrom), damage or other liability to any Person

or property, arising out of or in connection with Tenant's
exercise of its rights under this Section 26.09(c). Notwith-
standing anything to the contrary contained in this Lease or
otherwise, the tenants under the Severance Leases for, respec-
tively, Parcel A, Parcel B and Parcel D shall be third-party
beneficiaries of Tenant's agreement contained in the foregoing
provisions of this Section 26.09(c) with respect to the man-
ner of patrolling the Northern Pedestrian Bridge by Tenant
until the earlier of the date (i) the same is dedicated to

New York City, (ii) the same becomes an Elected Civic Facility
pursuant to Article 17 of the Project Operating Agreement,

or (iii) this Lease is terminated, provided that such third-
party beneficiary rights of the tenants of Parcels A, B and

D shall be enforceable only against Tenant and not against
Landlord, and Tenant acknowledges that pursuant to Section
26.09(c) of the Severance Lease for Parcel A or Parcel B, as
the case may be, Tenant has been made a third-party benefi-
ciary of the provisions of Section 26.09(c) of the Severance
Lease for (x) Parcel A with respect to the manner of patrol-
ling the Southern Pedestrian Bridge by the tenant of Parcel A,
.and (y) Parcel B with respect to the manner of patrolling

the Northern Pedestrian Bridge by the tenant of Parcel B,
until the date of the dedication of the Pedestrian Bridge

in guestion to New York City or the date the same becomes



an Elected Civic Facility pursuant to Article 17 of the Project
operating Agreement or the date the Severance Lease for
Parcel A or the Severance Lease for Parcel B, as the case

may be, terminates.

Section 26.10. A default by Olympia & York Battery

Park Company under the Civic Facilities Construction Agreement
or by Olympia & York Battery Park Company under the Civic
Facilities Maintenance Agreement shall not be, or be deemed

to be, a default by Tenant under this Lease, nor shall it

affect Tenant's rights and remedies under this Lease, except

as otherwise expressly provided herein.

ARTICLE 27

PORT AUTHORITY EASEMENT AGREEMENT

Section 27.01. Tenant acknowledges that its lease-

hold estate and its rights under this Lease are subject to the
terms of the Port Authority Easement Agreement and the rights
¢ranted the Port Authority and its designees thereunder, pur-
Suant to which Acreement Tesnant hzs been designated as a third
lparty'beneficiary of the rights of Lancdlord thereunder. Tenant
ﬁereby covenants and agrees that, to the extent it seeks to
benefit from any rights provided for under or arising out of
the Port Authority Easement Agreement, inclﬁding but not limited
to the right to receive any sums provided for thereunder, it
Shall enforce its right as third party beneficiary under such
fASreement and shall-not look to Landlord to obtain, or cause

€0 be obtained, any such benefits for Tenant.




Section 27.02. Tenant further covenants and agrees

that it shall comply with all of the terms, covenants and con-
ditions pertaining or relevant to the construction at and use,
ownership, operation and maintenance of the Premises, contained
in the Port Authority Easement Agreement which are required
thereunder to be observed or performed by Landlord or by

the Developer (as defined in said Agreement), including,
without limitation, the Developer's obligations to bear all
costs and execute all documents as are required to be borne

or executed, as the case may be, by such Developer and obtain
any and all approvals as may be required pursuant to said
Agreement, in connection with the construction at or use,
ownership, operation or maintenance of the Premises. In fur-
therance, and not in limitation, of the foregoing, Tenant ac-
knowledges that (i) to the extent it connects the storm and/
or HVAC discharge water drains as provided in Paragraph 9

of said Agreement, Tenant shall bear the costs and expenses

in connection therewith and such other costs and expénses
provided for under said Paragraph 9 other than those to be
borne by the Port Authority, (ii) Tenant shall pay to Land-
lord the costs and expenses of the Port Authority provided

for under Paragraph 10(b) of said Agreement which relate to
documents or work of, meetings with, of access or information
furnished to, Tenant in connection with work performed or de-
sired to be performed by Tenant pursuant to this Lease, the

Civic Facilities Construction Agreement, the Civic Facilities
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Maintenance Agreement or any easement agreements provided for
under this Lease, and (iii) Tenant shall bear the costs and
expenses provided for under Paragraph 14(u) of said Agreement
arising out of any of Tenant's activities as described there-
in. Landlord shall cooperate with Tenant in Tenant's dealings
with the Port Authority and PATH and, to the extent necessary,
shall submit to the Port Authority or PATH on Tenant's behalf
Tenant's plans and specifications and other documents required
to be so submitted, all at no cost or expense to Landlord.
Landlord also shall furnish Tenant with copies of any notices
given or plans and specifications submitted by the Port Au-
thority or PATH to Landibrd relating to the Civic Facilities.
Tenant shall do all things requested by Landlord if Landlord
shall have agreed under the Port Authority Easement Agree-
ment to do or cause the Developer to do same, provided that
same are applicable to Tenant's construction at or use, own-
ership, operation or maintenance of the Premises. Further,
Tenant agrees to cooperate with all of the parties to the

Port Authority Easement Agreement in the carrying out of

the terms, provisions and agreements thereunder, such co-
operation to include, but not be limited to, reviewing for
approval plans and specifications submitted by the Port Au-
thority or PATH to Tenant, meeting and participating in dis-
cussions with the parties to the Port Authority Easement
Agreement, and executing all documents required to be exe-

cuted by Tenant as the Developer thereunder. 1If under the
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terms of the Port Authority Easement Agreement the consent

or approval of Tenant as the Developer is required and it is
provided that such consent or approval is not to be unreason-
ably withheld or delayed or is subject to any other specified
standard, Tenant shall not unreasonably.withhold or delay

its consent or approval, or shall comply with such other
standard specified in the Port Authority Easement Agreement,
as the case may be. Tenant hereby agrees that it will not
take, or cause to be taken, any action, or do or fail to do,
or cause to be done or not done, anything which is either

an obligation of the Developer under the Port Authority Ease-
ment Agreement or relates to the use, ownership, operation

or maintenance of the Premises, which may cause Landlord '
to be in default under the Port Authority Easement Agréement.
Tenant agrees to execute and deliver, at any time and from
time to time, upon the request of Landlord or the Port Author-
ity, any further instrument which may be necessary or appro-
priate to evidence Tenant's subordination to the rights of

the Port Authority or its designees under the Port Authorit
Easement Agreement.

Section 27.03. Except as specifically provided in

the Port Authority Easement Agreement, Landlord shall not change
or modify, or cause or permit to be changed or modified, the
Port Authority Easement Agreement in any manner which will
materially increase Tenant's obligations under said Agreement,

unless such change or modification is consented to by Tenant
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or is contemplated by said Agreement. Landlord shall desig-

nate the address of Tenant set forth in Section 25.01(a) hereof,
as same may be changed from time to time, as an additional ad-
dress to which notices given to Landlord under the Port Authority
Easement Agreement also are to be delivered.

ARTICLE 28

STREET WIDENING

Section 28.01. Except as otherwise provided in Sec-

tion 28.02, if at any time during the Term any proceedings

are instituted or orders made by any Governmental Authority

for the widening or other enlargement of any street contiguous
to the Premises requiring removal of any projection or encroach-
ment on, under or above any such street, or any changes or al-
terations upon the Premises or any part thereof, or the curbs
and sidewalks adjacent thereto, Tenant, at Tenant's sole cost
and expense, promptly shall comply with such requirements, and
on Tenant's failure to do so, Landlord may comply with the same,
and the amount expended therefor, and any interest, fines,
penalties, reasonable engineers', architects' and attorneys’
fees or other expenses incurred by Landlord in effecting such
compliance or by reason of the failure of Tenant so to comply,
shall be deemed to be Rental and shall be payable by Tenant on
demand. Tenant shall be permitted to contest in good faith

any proceeding or order for such street widening instituted or
made by any Governmental Authority, provided that during the

pendency of such contest Tenant deposits with Landlord secu-



rity in amount and form reasonably satisfactory to Landlord for
the performance of the work required in the event that Ten-
ant's contest should fail. 1In no event shall Tenant permit
Landlord to become liable for any criminal and/or civil lia-
bility or penalty as a result of Tenant's failure tg comply
with reasonable diligence, subject to Unavoidable Delays, with
any of the foregoing orders., Except as otherwise provided in
Section 28.02, any taking by a Governmental Authority for a
street widening or enlargement shall be deemed a partial con-
demnation and be subject to the provisions of Sections 9.03,

9.08 and 26.06.
Section 28.02.

(a) Landlord and Tenant acknowledge that the pro-
posed construction of Westway may necessitate the accommoda-
tion of a Westway vent duct, a portion of the Westway roadway
and sidewalk, and a cutoff wall in subgrade portions of the
easteré perimeter of the Land within areas on which the Build—
ings are to be constructed by Tenant as shown on the Site
Plans. Battery Park City Authority, Olympia & York Battery
Park Company and the Westway Commission have agreed to the
design scope and criteria for the construction of certain
subgrade portions of the Buildings so that the Buildings, if
designed and constructed in accordénce therewith, will-accom-
modate and not unreasonably interfere with the construction,
operation and méintenance of the vent duct, such portion of

the roadway and sidewalk, and such cutoff wall. Such design
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scope and criteria are indicated in drawings numbered SK-BPC-1,
2 and 3 and SK-BPC-X 1, 2, 3 and 4 prepared by the State of
New York, Department of Transportation and dated August 21,
1981, and revised to October 23, 1981. Olympia & York Battery
Park Company has prepared plans and specifications for those
portions of the Buildings which interface with the cutoff
wall, vent duct, roadway and sidewalk (the "Westway Interface
Plans"), which Westway Interface Plans are consistent with
such drawings, have been approved by Landlord and the Westw§y
Commission, and are more particularly described in Exhibit "B"
to the Westway Agreement. Anything contained in Article 11
to the contrary notwithstanding, the Buildings shall be built
substantially in accordance with the Westway Interface Plans,
provided, however, that to the extent the Buildings are not
constructed strictly in accordance with the Westway Interface
Plans, the Buildings shall not adversely affect the construc-
tion, operation or maintenance of the vent duct, such portion
of the roadway and sidewalk, and such cutoff.wall.

(b) Landlord and Tenant acknowledge that, in con-
nection with the matters referred to in Section 28.02(a),
Landlord has entered into an agreement dated as of December 8,‘
1981, among the Westway Commission, Landlord and BPC Develop-
ment Corporation, as amended by said parties by an amendment
dated September 9, 1982 and an amendment of even date here-
Qith between the Westway Commission and Landlord (collectively,

the "Westway Agreement") consistent with (i) the letter, dated
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August 10, 1981, from Michael J. Cuddy to Landlord and Olympia
& York Properties, (ii) the letter from william C. Hennessy to
Richard A. Kahan, countersigned by Richard A. Kahan on October
26, 1981, and (iii) this Section 28.02, and otherwise contain-
ing terms and conditions reasonably satisfactory to Olympia &
York Battery Park Company, and that Olympia & York Battery

Park Company has been made a third party beneficiary under the
Westway Agreement so that it may enforce the rights of Landlord
thereunder.

(c) Olympia & York Battery Park Company represents
that it has entered into a contract with O&Y Battery Construc-
tion Corp. (the "Subsidiary"), in accordance with and pursuant
to Section 28.02(d) of the Master Sublease, to act ‘as construc-
tion manager with respect to the construction of the cutoff
wall referred to in Section 28.02(a), except within those areas
of the Premises which are over the relieving platforms for the
railroad tubes owned by PATH (the cutoff wall exclusive of
such excluded portions being hereinafter called the "Westway
Wall"), and to supervise all of the contractors in the perfor-
mance of such work, and that such contract with the Subsidiary
is in full force and effect. Landlord and Tenant acknowledge
that the Subsidiary has caused the completién of the construc-
tion of the Westway Wall pursuant to the plans and specifica-
tions for the Westway Wall provided by the Westway Commission
and referred to in Exhibit A to the Westway Agreement. Tenant

shall have no liability for any breach or default by the Sub-
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sidiary or any éontactor which participated in the construction
of the Westway Wall and shall have no obligation to correct
any defects in workmanship or materials in the Westway Wall
(latent or otherwiée) or to pay any damages resulting there-
from, it being agreed that the Westway Commission and Landlord
shall (1) look only to the contractors and the Subsidiary for
the performance of such work, the correction of such defects
and the payment of any damages resulting therefrom, and (2)

be responsible for the correction of any errors or omissions
in the plans and specifications for the Westway Wall referred
to in this Section 28.02(c), provided, however, that nothing
contained herein shall relieve Tenant from any liability for

a breach or default by Tenant of its obligations under this
Section 28.02. ‘

(d) At the request of Landlord made at any time dur-
ing the Term, Tenant shall surrender to Landlord so much of the
subgrade portion of the eastern perimeter of the Land as may be
reguired by the Westway Commission for the construction, opera-
tion and maintenance of Westway (including the Westway Wall).
Such surrender shall be made pursuant to an amendment to this
Lease in recordable form and otherwise reasonably satisfactory
to the parties. Such amendment shall exclude from such sur-
render those portions of the Land which are occupied by the
Buildings or which will be occupied by the Buildings upon com-
pletion of construction thereof in accordance with the Westway

Interface Plans, and such amendment shall provide that such
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surrender shall be subject to Tenant's rights to enter such
portions of the Land for the purpose of constructing, main-
taining, repairing and Restoring the Buildings and exercising
its rights and performing its obligations under the Port Au-
thority Easement Agreement, provided, however, that any such
entry shall be upon such terms and at such times as shall be
reasonably satisfactory to the Westway Commission. Upon such
surrender, Landlord shall grant to the Westway Commission an
easement for the construction, operation, repair, restora-
tion and maintenance of Westway and the Westway Wall, subject
to the rights of the Tenant under the amendment referred to
above and consistent with the rights and obligations of the
parties with respect to the Civic Facilities and the improve-
ments to be constructed by Olympia & York Battery Park Com-
pany, its successors and assigns, pursuant to the Easement
and Restrictive Covenant Agreement and under the Civic Facil-
ities Construction Agreement, and consistent with the rights
and obligations of the parties under the Civic Facilities
Maintenance Agreement and the Port Authority Easement Agree-
ment. Such easement shall provide-that the Westway Commission
may not commence construction of the vent duct or such portion
of the roadway or sidewalk within ihe easement area prior to
September 1, 1983. 1If the said easement is not granted to
Westway and there shall be a taking by the Westway Commission
or any other Governmental Authority of any subgraée space to

accommodate Westway, such taking shall be deemed a partial



condemnation and, to the extent applicable, be governed by
the provisions of Sections 9.03, 9.08 and 26.06.

(e) Anything contained in this Section 28.02 to
the contrary notwithstanding, for all of the purposes of this
Lease, no portion of Westway, the Westway vent duct or the cut-
off wall, as the same are shown on or contemplated by the
Westway Interface Plans, shall be deemed part of the Premises,
except that any portions of the Buildings which are located on
the Land and are in or a part of any portion of Westway, the
Westway vent duct or the cutoff wall shall be part of the
Premises.

(f) Tenant agrees that in the exercise by Tenant
of its rights, and the performance by Tenant of its obliga-
tions, under Articles 8, 9, 11, 12, 13 and 26 of this Lease
and the Easement and Restrictive Covenant Agreement, and its
rights and obligations, if any, under the Civic Facilities Con-
struction Agreement and the Civic Facilities Maintenance Agree-
ment, Tenant shall not unreasonably interfere with the opera-
tion, maintenance, Restoration and repair of the cutoff wall,
the vent duct or such portion of the roadway and sidewalk with-
in such easement.

(g) Landlord and Tenant agree that the provisions
of Section 40.04 of this Lease and the Affirmative Action Pro-
gram for the Premises, a copy of which is annexed hereto as

Exhibit "C", shall not apply to construction of the Westway Wall.
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ARTICLE 29

SUBORDINATION

Section 29.01. Landlord's interest in this Lease,

as this Lease may be modified, amended or renewed, shall not
be subject or subordinate (a) to any mortgage now or hereafter
placed upon Tenant's interest in this Lease, or (b) to any
other liens or encumbrances hereafter affecting Tenant's
interest in this Lease. Tenant's interest in this Lease, as
the same may be modified, amended or renewed, shall not be
subject or subordinate to any liens or encumbrances hereafter
affecting Landlord's interest in (i) the fee title to Battery
Park City or any part thereof, (ii) this Lease, (iii) the
Premises or (iv) the Master Lease, except as otherwise pro-
vided in Section 29.02.

Section 29.02. Except as otherwise provided in

this Lease, including, without limitation, in Article 26,
Section 27.01 and Section 28.02, or in the Option to Purchase,
the Easement and Restrictive Covenant Agreement or the Port
Authority Easement Agreement, Landlord agrees that (a) it

will not make or cause there to be made any mortgage of or
other encumbrance against its interest in (i) the fee title

to the Premises or any of the other Parcels, (ii) the tenant's
leasehold estate under the Master Lease as applicable to the
Premises and the other Parcels, (iii) the Civic Facilities,

or (iv) this Lease, and (b) it will not sell, convey, assign

or otherwise transfer or relinquish its interest in (i) the
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fee title to the Premises or any of the other Parcels, (ii)

the tenant's leasehold estate under the Master Lease as appli-
cable to the Premises and the other Parcels, (iii) the Civic
Facilities, or (iv) this Lease, except to (x) UDC or any sub-
sidiary thereof organized under the New York Business Corpora-
tion Law, (y) fhe State of New York or a bureau or department
thereof, or (z) a public benefit corporation, agency or author-
ity of the State of New York, provided, however, that Landlord
shall not sell, convey, assign or otherwise transfer or relin-
guish its interest in (i) the fee title to the Premises or any
of the other Parcels, (ii) the tenant's leasehold estate under
the Master Lease as applicable to the Premises and the other
Parcels, (iii) the Civic Facilities, or (iv) this Lease, to

any of the entities described in the foregoing clauses (x),

(y) and (z) if as a result thereof Taxes would become payable
with respect to the Premises, or sales or compensating use taxes
would become payable in connection with the purchase of mate-
rials, fixtures and eguipment to be incorporated into the Prem-
ises (title to which immediately vests in Landlord) in connec-
tion with the construction of the Buildings pursuant to Article
11 or the construction work required for the initial occupancy

of any portion of the Buildings. Nothing herein contained shall

be deemed to prohibit Landlord from selling, conveying, assigning

or otherwise transferring or relinguishing its right to receive
the Rental payable under this Lease, subject to the rights of

offset expressly provided in this Lease, provided that Taxes
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shall not become payable with respect to the Premises, or sales
or compensating use taxes shall not become payable in connection
with the purchase of materials, fixtures and equipment to be
incorporated into the Premises (title to which immediately vests
in Landlo;d) in connection with construction of the Buildings
pursuaht to Article 11 or the construction work required for

the initial occupancy of any portion of the Buildings. 1In
addition, nothing herein contained shall prohibit Landlord

from granting to others rights with respect to the Civic
Facilities which are similar to and not inconsistent with

the rights granted to Tenant hereunder.

ARTICLE 30

EXCAVATIONS AND SHORING

Section 30.01. Except as otherwise expressly provided

in Article 28, if any excavation shall be made or contemplated
to be made for construction or other purposes upon property ad-
jacent to the Premises, Tenant shall have the following options:
(a) Tenant shall afford to the Person or Persons
causing or authorized to cause such excavation (including
Laﬂdlord) the right to enter upon the Premises at reasonable
times, subject to the reasonable reguirements of Tenant as to
any portion of the Premises which Tenant is itself occupying,
and of any Subtenants as to any portion of the Premises which
the Subtenant in guestion is occupying, for the purpose of
doing such work as may be necessary to preserve any of the

walls or structures of the Premises from injury or damage
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and to support the same by proper foundations, and, if so
reguested by Tenant, such entry and work shall be done in
the presence of a representative of Tenant, provided that
such representative 1s available when the entry and work are
scheduled to be done, and in all events such work shall be
performed with reasonable diligence, subject to Unavoidable
Delays, in accordance with and subject to the provisions of
Section C26-70.0 of the Administrative Code of New York City,
as then in force; or

(b) Tenant shall do or cause to be done all such
work, at Tenant's expense, as may be necessary to preserve
any of the walls or structures of the Premises from injury
or damage and to support the same by proper foundations,
provided, however, that if such work is necessary due to
excavation work being or to be undertaken by Landlord on the
adjacent property, then the reasonable amounts expended by
Tenant to do the aforesaid work may be credited against the
next installment(s) of Base Rent, Retail Rent, Other Rent,
Percentage Rent, PILOT and Substitute PILOT.

ARTICLE 31

CERTIFICATES BY LANDLORD AND TENANT

Section 31.01. Tenant agrees at any time and from

time to time upon not less than ten (10) days' prior notice by
Landlord to execute, acknowledge and deliver to Landlord or
any other party specified by Landlord a statement in writing

certifying that this Lease is unmodified and in full force
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and effect (or if there have been modifications, that the
same, as modified, is in full force and effect and stating

the modifications) and the date to which each obligation
constituting the Rental has been paid, and stating whether

or not to the best knowledge of Tenant (a) there is a con-
tinuing default by Landlord in the performance or observance
of any covenant, agreement or condition contained in this
Lease to be performed or observed by Landlord, or (b) there
shall have occurred any event which, with the giving of notice
or passage of time or both, would become such a default, and,
if so, specifying each such default or occurrence of which Ten-
ant may have knowledge. Such statement shall be binding upon
Tenant and may be relied upon by any prospective successor

to Landlord's interest in this Lease and by the then fee

owner of Battery Park City or any portion thereof, and any
prospective successor to such fee owner.

Section 31.02. Landlord agrees at any time and

from time to time upon not less than ten (10) days' prior
notice by Tenant to execute, acknowledge and deliver to Ten-
ant or any other party specified by Tenant a statement in
writing certifying that this Lease is unmodified and in full
force and effect (or if there have been modifications, that
the same, as modifiea, is in full force and effect and stat-
ing the modifications) and the date to which each obligation
constituting the Rental has been paid, and stating whether

or not to the best knowledge of Landlord there are (a) any
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continuing Defaults or Events of Default and, if so, specify-
ing each such Default and Event of Default of which the signer
may have knowledge, (b) any obligations or liabilities of Ten-
ant incurred under the Master Sublease on or after November 3,
1981 and outstanding and unsatisfied on the day preceding the
date hereof, and if so, specifying each such obligation or
liability of which the signer may have knowledge and (c)'any
claims, actions or proceedings pending, against which Landlord
is indemnified pursuant to Article 19 of this Lease, and if
so, specifying each such claim, action or proceeding of which
the signer may have knowledge. Such statement shall be bind-
ing upon Landlord and may be relied upon by any then existing
or prospective (i) Mortgagee, Subtenant, assignee or purchaser
of all or a portion of Tenant's interest in this Lease, (ii)
purchaser of a partnership interest in Tenant (if Tenant is a
partnership), (iii) purchaser of all or a portion of the stock
of Tenant (if Tenant is a corporation) and (iv) purchaser of
all or a portion of the stock of a corporation or the partner-
ship interest in a partnership which is a partner of Tenant
(if Tenant is & partnership).

ARTICLE 32

CONSENTS AND APPROVALS

Section 32.01.

(a) All consents and approvals which may be given
under this Lease shall, as a condition of their effectiveness,

be in writing. The granting of any consent or approval by a
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party to perform any act requiring consent or approval under
the terms of this Lease, or the failure on the part of a

party to object to any such action taken without the required
consent or approval, shall not be deemed a waiver by the party
whose consent was required of its right to require such con-
sent or approval for any further similar act, and each party
hereby expressly covenants and warrants that as to all mat-
ters requiring the other party's consent or approval under the
terms of this Lease,zthe party requiring the consent or approval
shall secure such consent or approval for each and every hap-
pening of the event requiring such consent or approval, and
shall not claim any waiver on the part of the other party of
the requirement to secure such consent or approval.

(b) 1If, pursuant to the terms of this Lease, any
consent or approval by Landlord or Tenant is not to be unrea-
sonably withheld or delayed or is subject to a specified stan-
dard, then (i) unless expressly provided otherwise in this Lease,
if the party who is to give its consent or approval shall not
have notified the other party within fifteen (15) Business Days
after receiving such other party's reguest for a consent or
approval that such consent or approval is granted or denied,
and if the'latter, the reasons therefor in reasonable detail,
such consent or approval shall be deemed granted, and (ii)
if upon notice that a consent or approval is denied, the
notified party contests such denial in accordance with this

Lease and a final determination that the consent or approval
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was unreasonably withheld or that such specified standard
had been met so that the consent or approval should have been
granted, the consent or approval shall be deemed granted and
such granting of the consent or approval shall be the only
remedy to the party requesting or requiring the consent or
approval. If it is so determined that Landlord shall have
unreasonably withheld its consent or approval of any plans,
specifications or other drawings submitted by Tenant to Land-
lord under Article 8} 11 or 13 hereof, including, without
lim{tation, the Preliminary Plans and the Final Plans, then,
anything herein contained to the contrary notwithstanding,
Tenant may commence an action against Landlofd in the Supreme
Court of the State of New York in New York County for damages
caused by such unreasonable withholding or delay of consent
or app;oval, but Landlord shall not be liable for any damages
unless it is determined in such action that Landlord arbi-
trarily and capriciously withheld such consent or approval.
Any liability of Landlord in such action shall be subject to
the provisions of Section 43.01.

(¢) Any matter or thing which is required under
~this Lease to be done "satisfactorily” or to the "satisfac-
tion" of a party need only be done "reasonably satisfacto-

rily" or to the "reasonable satisfaction" of that party.
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ARTICLE 33

SURRENDER AT END OF TERM

Section 33.01. On the last day of the Term or upon

any earlier termination of this Lease, or upon a re-entry

by Landlord upon the Premises pursuant to Article 24 heieof,
Tenant shall well and truiy surrender and deliver up to Land-
lord the Premises in good order, good and working condition
and good repair, ordinary wear and tear excepted, and, to

the extent that Tenant is required under this Lease but, de-
spite reasonable diligence, has been unable to Restore fhe
Premises, damage by fire or other casualty or condemnation

or other taking excepted (provided that all insurance and/or
condemnation proceeds which have not been applied to such
Restoration shall have been paid to Landlord), free and clear
of all lettings, occupancies, liens and encumbrances other
than those, if any, existing at the date hereof, created by
Landlord or which lettings and occupancies by their express
terms ané conditions extend beyond the Expiration Date and
which Landlord shall have consented and agreed, in writing,
méy extend beyond the Expiration Date, without any payment

or allowance whatever by Landlord. Tenant hereby waives

any notice now or hereafter reqguired by law with respect to
vacating the Premises on any such termination date.

Section 33.02. On the last day of the Term or

upon any earlier termination of the Lease, or upon re-entry

by Landlord upon the Premises pursuant to Article 24 hereof,
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Tenant shall deliver to Landlord Tenant's executed counter-
parts of all Subleases and any service and maintenance con-
tracts then affecting the Premises, true and complete main-
tenance records for the Premises, all original licenses and
permits then pertaining to the Premises, permanent or tempo-
rary Certificates of Occupancy then in effect for each of

the Buildings, and all warranties and guarantees then in ef-
fect which Tenant has received in connection with any work or
services performed or Equipment installed in the Buildings,
together with a duly executed assignment thereof to Landlord.

ARTICLE 34

ENTIRE AGREEMENT

This Lease contains all of the promises, agreements,
conditions, inducements and understandings between Landlord
and Tenant relative to the Premises and there are no promises,
agreements, conditions, understandings, inducements, warranties
or representations, oral or written, expressed or implied, be-
tween them other than as herein expressly set forth and other
than as may be expressly contained in any written agreement
between the parties executed simultaneously herewith.

ARTICLE 35

QUIET ENJOYMENT

Landlord covenants that, if and as long as Tenant
shall faithfully perform the agreements, terms, covenants
and conditions hereof, Tenant and any Person claiming through

or under Tenant shall and may (subject, however, to the pro-



visions, reservations, terms and conditions of this Lease)
peaceably and quietly have, hold and enjoy the Premises for
the term hereby granted without molestétion or disturbance by
or from Landlord or any Person élaiming through or under
Landlord and free of any encumbrance created or suffered by
Landlord, except those encumbrances created or suffered by

Tenant and those matters set forth in Exhibit "B". The fore-

going does not, and shall not be deemed to, create or give to
any Person claiming through or under Tenant or to any other
Person any claim or right of action against Landlord.

ARTICLE 36

ARBITRATION

In such cases where this Lease expressly provides
for the settlement of a dispute or question by arbitration,
and only in such cases, the party desiring arbitration shall
appoint a disinterested person as arbitrator on its behalf
and give notiée thereof to the other party who shall, within
fifteen (15) days thereafter, appoint a second disinterested
person as arbitrator on its behalf and give written notice
thereof to the first party. The two (2) arbitrators thus
appointed shall together appoint a third disinterested person
within fifteen (15) days after the appointment of the second
arbitrator, and said three (3) arbitrators shall, as promptly
as possible, determine the matter which is the subject of
the arbitration and the decision of tﬁe majority of them

shall be conclusive and binding on all parties and judgment
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upon the award may be entered in any court having jurisdiction.
If a party who shall have the right pursuant to the foregoing
to appoint an arbitrator fails or neglects to do so, then

and in such event, the other party (or if the two (2) arbi-
trators appointed by the parties shall fail to appoint a

third arbitrator when required hereunder, then either party)
may apply to any court of competent jurisdiction to appoint
such arbitrator. The arbitration shall be conducted in the
City and County of New York and, to the extent applicable

and consistent with this Article 36, shall be in accordance
with the Commercial Arbitration Rules then obtaining of the
American Arbitration Association or any successor body of
similar function. The expenses of arbitration shall be shared
equally by Landlord and Tenant but each party shall be respon-
sible for the fees and disbursements of its own attorneys and
the expenses of its own proof. Landlord and Tenant agree to
sign all documents and to do all other things necessary to
submit any such matter to arbitration and further agree to,
and hereby do, waive any and all rights they or either of

them may at any time have to revoke their agreement hereunder
to submit to arbitration and to abide by the decision rendered
thereunder. The arbitrators shall have no power to vary or
modify any of the provisions of this Lease and their jurisdic-
tion is limited accordingly. If the arbitration concerns any
Capital Improvement o; Restoration, then each of the arbitra-

tors shall be licensed professional engineers or registered
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architects having at least ten (10) years' experience in the
design of office buildings, and, to the extent applicable
and consistent with this Article 36, such arbitration shall
be conducted in accordance with the Construction Arbitration
Rules then obtaining of the American Arbitration Association
or any successor body of similar function. If at the time
an arbitration takes place pursuant to this Article 36 there
is a Subtenant of all or substantially all of the Premises,
then at Tenant's option such Subtenant may participate in the
. arbitration and may offer its own proof, provided that such
Subtenant bears the fees and other expenses of {ts counsel
and proof. Furthermore, at Tenant's option, such Subtenant
may exercise all of Tenant's rights under this Article 36
with respect to the appointment of arbitrators.

ARTICLE 37

INVALIDITY OF CERTAIN PROVISIONS

If any tefm or provision of this Lease or the ap-
plication thereof to any person or circumstances shall, to
any extent, be invalid or unenforceable, the remainder of
this Lease, or the application of such term or provision to
persons or circumstances other than those as to which it is
held invalid or uneﬁforceable, shall not be affected there-
by, and each term and provision of this Lease shall be valid

and be enforced to the fullest extent permitted by law.
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ARTICLE 38

FINANCIAL REPORTS

Section 38.01. In addition to the statements and

¢

schedules Tenant is required by Sections 3.04, 3.05 and 10.08
to furnish to Landlord or Escrow Agent, as the case may be,
Tenant, from and after the date upon which any portion of the
Premises is leased, or rents or other charges are received by
Tenaﬁt for the use or occupancy thereof, shall furnish to
Escrow Agent the following:

(a) commencing upon Substantial Completion of the
Buildings, on or before the last day of the month next suc-
ceeding the end of each quarterly fiscal period of each Fis-
cal Year, Tenant shall furnish to Escrow Agent a vacancy re-
port/ leasing status report for the Buildings as of the end
of each such quarterly period; and

(b) as soon as practicable after the end of each
Fiscal Year, and in any event within one hundred twenty (120)
days thereafter, Tenant shall furnish to Escrow Agent a finan-
cial statement of the operations of the Premises for such year,
setting forth in each case, in comparative form, the corre-
sponding figures for the previous Fiscal Year, all in reason-
able detail and accompanied by a report and opinion thereon
of a C.P.A., which report and opinion shall be prepared in
accordance with generally accepted auditing standards re-
lating tb reporting, subject to the general exceptions usu-

ally taken with respect to such reports and opinions.
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Section 38.02. If at any time Tenant shall furnish

to any Mortgagee operating statements, financial reports or
any other statements or reports with respect to the Premises
or the operation or leasing thereof in addition to those re-
qguired to be furnished by Tenant to Escrow Agent pursuant to
Section 38.01, Tenant promptly shall furnish to Escrow Agent
copies of all such additional operating statements and finan-
cial reports.

Section 38.03. Tenant shall keep and maintain at

all times full and correct records and books of account of

the operations of the Premises in accordance with generally
vaccepted accounting principles consistently applied through-
out the periods involved and otherwise in accordance with any
applicable provisions of each Mortgage and accurately shall
record and preserve for a period of four (4) years the records
of its operations of the Premises. Uﬁon written request by
Landlord giving Tenant at least ten (10) days' notice, Tenant
shall make said records and books of account available from
time to time for inspection by Escrow Agent during reasonable
business hours. Nothing contained in this Section 38.03 shall
limit the rights granted to Landlord and its representatives
under Section 3.06(a) to examine, audit and/or photocopf Ten-
ant's books and records.

Section 38.04, Landlord -and Tenant shall cause Es-

crow Agent to hold the documents received by Escrow Agent in

accordance with the terms and provisions of the Escrow Agree-
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ment and upon an Event of Default shall cause Escrow Agent to
deliver the documents in its possession to Landlord in accor-
dance with the terms and provisions of the Escrow Agreement.
Landlord and Tenant shall comply with all of the terms and
provisions of the Escrow Agreement on their part to be per-
formed and shall cause Escrow Agent, at no coét or expense to
Landlord, to comply with all of the terms and provisions of
the Escrow Agreement on the Escrow Agent's part to be per-
formed. If Escrow Agent shall look to Tenant for indemnifi-
cation pursuant to Tenant's indemnity set forth in the Escrow
Agreement, Tenant may look to Landlord for contribution to the
same extent as if Landlord and Tenant were joint indemnifiers
of Escrow Agent under the Escrow Agreement.

Section 38.05. The obligations of Landlord and Ten-

ant hereunder, subject to the provisions of Sections 43.01
and 43.02, respectively, shall survive the Expiration Date.

ARTICLE 39

RECORDING OF MEMORANDUM

Landlord and Tenant, each upon the written request
of the other or any Mortgagee, shall execute, acknowledge and
deliver a memorandum of this Lease, and of each modification
of this Lease, in proper form for recordation. Either party,
at its sole cost and expense, may at any time record this

Lease and any amendments hereto.
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ARTICLE 40

NO DISCRIMINATION

Section 40.01. Tenant covenants and agrees that in

the sale, transfer or aésignment of its interest under this
Lease, or in its use, operation or occupancy of the Premises
and employment and conditions of employment in connéction
therewith, or in its subleasing of the Premises or any part
thereof, or in connection with the erection, maintenance,
repair, Restoration, alteration or replacement of, or addi-
tion to, the Buildings (a) it shall not discriminate or permit
discrimination against any Person by reason of race, creed,
color, religion, national origin, ancestry, sex, age, disabil-
ity or marital status, and (b) it shall comply with all appli-
cable federal, state and»local laws, ordinances, rules and
regulations from time to time in effect prohibiting such dis-
crimination or pertaining to equal employment opportunities.

Section 40.02. Tenant shall be bound by and shall

include the following paragraphs (a) through (e) of this Sec-
tion 40.02 in all Construction Agreements, service and manage-
ment agreements and agreements for the purchase of goods and
services and any other agreements relating to the operation
of the Premises, in such a manner that these provisions shall
be binding upon the parties with whom such agreements are
entered into (any party being bound by such provisions shall
be referred to in this Section as "contractor"):

(a) Contractor shall not discriminate against em-

ployees or applicants for employment because of race, creed,

262



color, religion, national origin, ancestry, sex, age, dis-
ability or marital status, shall comply with all applicable
federal, state and local laws, ordinances, rules and regula-
tions from time to time in effect prohibiting such discrimina-
tion or pertaining to equal employment opportunities and shall
undertake programs of affirmative action to ensure that employ-
ees and applicants for employment are afforded equal employ-
ment opportunities without discrimination. Such action shall
be taken with reference to, but not limited to, recruitment,
employment, job assignment, promotion, upgrading, demotion,
transfer, layoff or termination, rates of pay or other forms
of compensation, and selection for training or retraining,
including apprenticeship and on-the-job training.

(b) Contractor shall request each employment agency,
labor union and authorized representative of workers with which
it has a collective bargaining or other agreement or understand-
ing, to furnish it with a written statement that such employ-
ment agency, labor union or representative will not discrim-
inate because of race, creed, color, religion, national origin,
ancestry, sex, age, disability or marital status and that such
agency, union or representative will cooperate in the implemen-
tation of contractor's obligations hereunder.

(c) Contractor shall state in all solicitations or
advertisements for employees placed by or on behalf of con-
tractor that all qualified applicants shall be afforded equal
employment opportunities without discrimination because of
race, creed, color, religion, national origin, ancestry, sex,
age, disability or marital status.

(d) Contractor shall comply with all of the pro-
visions of the Civil Rights Law of the State of New York and
Sections 291-299 of the Executive Law of the State of New
York, shall upon reasonable notice furnish all information
and reports deemed necessary by Landlord and shall permit
access to its relevant books, records and accounts for the
purpose of monitoring compliance with the Civil Rights Law
and such sections of the Executive Law.

(e) Contractor shall include in all agreements
with subcontractors the foregoing provisions of Sections (a)
through (d) in such a manner that said provisions shall be
binding upon the subcontractor and enforceable by contractor,
Tenant and Landlord. Contractor shall take such action as
may be necessary to enforce the foregoing provisions. Con-
tractor shall promptly notify Tenant and Landlord of any
litigation commenced by or against it arising out of the
application or enforcement of these provisions, and Tenant
and Landlord may intervene in any such litigation.
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Section 40.03. Notwithstanding the provisions of

Article 24, if Tenant fails or refuses to comply with its
obligations under Section 40.01 or 40.02, Landlord's sole
remediés shall be to apply to a court of competent jurisdic-
tion for such equitable relief as may be available to secure
the performance thereof by Tenant or to take such other action
as may be provided by law.

Section 40.04. Tenant has reviewed and participated

in the development of the Affirmative Action Program for the

Premises, a copy of which is annexed hereto as Exhibit "C",.

Tenant covenants and agrees that it shall, and shall cause

each of its agents, contractors and subcontractors to, promptly
and diligently carry out its obligations under-such Program in

accordance with the terms thereof. Notwithstanding the provi-

sions of Article 24, if Tenant fails to comply with its obli-

gations under this Section 40.04 or under Exhibit "C", Land-

lord's sole remedies shall be as provided in Exhibit "C".

ARTICLE 41

MISCELLANEQUS

Section 41.01.” The captions of this Lease are for

convenience of reference only and in no way define, limit or
describe the scope or intent of this Lease or in any way
atfect this Lease.

Section 41.02. The Table of Contents is for the

purpose of convenience of reference only and is not to be
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deemed or construed in any way as part of this Lease or as
supplemental thereto or amendatory thereof.

Section 41.03. The use herein of the neuter pro-

noun in any reference to Landlord or Tenant shall be deemed
to include any individual Landlord or Tenant, and the use
herein of the words "successors and assigns" or "successors
or éssigns" of Landlord or Tenant shall be deemed to include
the heirs, legal representatives and assigns of any individ-
ual Landlecrd or Tenant.

Section 41.04. Tenant agrees to pay any and all

charges of Depository and Pledge Agent in connection with

any services rendered by Depository or Pledge Agent pursuant
to the provisions of this Lease, but the same shall be deemed
an Operating Cost for purposes of computing Net Fixed Rent.

Section 41.05. If more than one Person is named

as or becomes Landlord or Tenant hereunder, the other party

may require the signatures of all such Persons in connection
with any notice to be given or action to be taken by that

party hereunder. Each Person constituting Tenant or Landlord
(other than a limited partner, if any such Person is a limited
partnership) shall be fully liable for all of that party's
obligations-hereundér, subject to Sections 43.01 and 43.02.

Any notice by a party to any Person named as the other party

and designated in Section 25.01 (or in any notice given pursuant

to that Section) as an addressee of notices shall be sufficient
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and shall have the same force and effect as though given to

all Persons named as such other party.

Section 41.06. If Tenant shall consist of more
than one Person, each Person constituting Tenant shall have
joint and several liability with respect to Tenant'é obliga-
.tions under this Lease to the extent of Tenant's liability
therefor under the terms of this Lease, subject to the pro-
visions of Section 43.02.

Section 41.07. (a) 1In addition to the rights granted

to Tenant under Article 11 and the Easement and Restrictive
Covenant Agreement, (i) until the streets, avenues, sidewalks
and curbs adjacent to the Parcels and providing access»to and
from the Premises shall have been dedicated to New York City
for public use, Landlord grants to Tenant, its Subtenants,
invitees and licensees, a nonexclusive easement and right-of-
way for the passage of pedestrian and vehicular traffic over
all such completed streets, avenues, sidewalks and curbs, in-
cluding, without limitation, South Encé Avenue (south of the
southerly line of West Thames Street) and the portions of
Vesey Street and North End Avenue shown on the Easement Plan

and more particularly described in Exhibit "A", subject to

such reasonable rules and regulations as may from time to time
be enacted by Landlord and which are uniformly applicable

to all developers of Battery Park City and their subtenants,
invitees and licensees, and a nonexclusive éasement under

the same for structural support; (ii) until each of the fol-
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lowing portions of the Civic Facilities, to wit: the espla-
nade and, as shown on the Easement Plan and more particularly

described in Exhibit "A", the plaza and Pedestrian Bridges, as

the case may be, shall have been dedicated to New York City
for public use, Landlord grants to Tenant, its Subtenants,
invitees and licensees, a nonexclusive easement and right-
of-way for the passage of pedestrian traffic over such por-
tions of the Civic Facilities and, with respect to the plaza,
a nonexclusive easement under the same for structural sup-
port; (iii) until the portion of the Civic Facilities con-
structed in the areas designated on the Easement Plan as
Easement no. 9 and Easement no. 11 and more particularly de-

scribed in Exhibit "A", shall have been dedicated to New York

City for public use, Landlord grants to Tenant, its Subten-
ants, invitees and licensees, a nonexclusive easement on and
over such portions of the Civic Facilities for vehicular and
pedestrian traffic; (iv) until the maintenance responéibilities
for each of the following portions of the Civic Facilities,

to wif: the electrical, gas and telephone mains and branches,
as the case may be, shall have been accepted by the appropri-
ate public utility company, Landlord grants to Tenant, its
Subtenants; invitees and licensees, a nonexclusive right

to use and connect to such mains and branches, but if the
capacity of such mains or branches is insufficient to service
the Premises and other poftions of Battery Park City, Tenant

shall have the superior right (except that such right shall
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not be superior to, and shall be joint and of equal priority
with, such right of each tenant under a Severance Lease)

to use and connect to such mains and branches to the extent
required for the operation and construction of the Premises
and, to the extent reasonably required to accommodate such
right, use of such mains and branches to service other portions
of Battery Park City (other than the Parcels covered by the
other Severance Leases) shall be excluded; and (v) until

each of the following portions of the Civic Facilities, to

wit: the water mains and branches and sanitary and storm
sewers shall have been dedicated to New York City for pub-

lic use, Landlord grants to Tenant, its Subtenants, invitees
and licensees, a nonexclusive right td use and connect to

such water mains and branches and sanitary and storm sewers,
but if the capacity of such mains, branches or sewers is
insufficient to service the Premises and other portions of
Battery Park City, Tenant shall have the superior right (except
that such right shall not be superior to, and shall be joint
and of egual priority with, such right of each tenant under

a Severance Lease) to use and connect to such mains, branches
and sewers to the extent required for the operation and construc-
tion of the Premises, and, to the extent reasonably required

to accommodate such right, use of such mains, branches and
sewers to service other portions of Battery Park City (other
than the Parcels covered by the other Severance Leases) shall

be excluded. The easements and rights granted in clauses
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(ii) through (v) of this Section 41.07(a) shall be subject
to such reasonable rules and regqulations as may from time

to time be enacted by Landlord, which, with respect to the
water mains and branches, shall be no more onerous than the
rules and regulations from time to time of New York City

with respect to similar facilities, and with respect to the
other portions of the Civi¢ Facilities referred to above,
shall be no more onerous than the rules and regulations of
Landlord with respect to similar facilities elsewhere in Bat-
tery Park City. The easements and rights granted in clauses
(i) and (ii) shall be subject to the rights, if any, of the
Port Authority under the Port Authority Easement Agreement.
The easements and rights granted in clauses (i), (ii), (iv)
and (v) shall be subject to the rights, if any, of New York
City under the Street Mapping Agreement and the Southern Por-
tion Declaration of Easements. Landiord may adjust the areas
covered by the aforesaid Easement no. 9 and Easement no. 11l
to the extent that Landlord reasonably reguires such adjust-
ments, provided that such adjustments do not materially ad-
versely affect Tenant's construction, use or operation of

the Premises. Updn substantial completion (which shall mean
that temporary or permanent Certificate(s) of Occupancy shall
have been issued for the Civic Facilities in guestion, or, in
the case of Civic Facilities of the type for which Certificates
of Occupancy are not issued, that such Civic Facilities shall

have been completed to the extent that they may be put into
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service for their intended use) of the Civic Facilities in the
areas of such Easement no. 9 and Easement no. 11, (x) Landlord
shall furnish Tenant with "as-built" surveys respectively des-
ignating the metes and bounds and elevations (which shall re-
fer to the New York City Datum Plane) of such Civic Facili-
ties, and (y) Tenant's rights under clause (iii) of this Sec-
tion 41.07(a) shall be limited to the areas actually occupied
by such Civic Facilities as shown on the "as-built" surveys
therefor.

(b) In addition to the rights granted to Tenant un-
der Article 11, Section 41.07(a), and the Easement and Re-
strictive Covenant Agreement, Landlord grants to Tenant, its
Subtenants and its successors and assigns (whether by opera-
tion of law or otherwise) for’the Term of this Lease, (i) an
exclusive easement in an area in the north Courtyard Wing,
which easement area is designated as Easement no. 14 on the
Parcel Lines Easement Plan and more particularly described in

Exhibit "A", for the construction, installation, ownership,

operation, maintenance, repair, replacement, Restoration, con-
trol and-use in such easement area of mechanical equipment for
the operation of the Buildings, together with.a nonexclusive
easement for access thereto through the Courtyard and the
north Courtyard Wing, (ii) exclusive easements in the areas in
the south Courtyard Wing, which easement areas are designated
as Easements no. 15a and no. 15B on the Parcel Lines Easement

Plan and more particularly described in Exhibit "A", for the
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construction, installation, ownership, operation, maintenance,
repair, replacement, Restoration, control and use in such
easement areas of mechanical equipment for the operation of
the Buildings, together with a nonexclusive easement for ac-
cess thereto through the Courtyard and the south Courtyard
Wing, (iii) an exclusive easement in an area located at the
northern side of Parcel B, which easement area is designated
as Easement no. 13 on the Parcel Lines Easement Plan and more

particularly described in Exhibit "A", for the construction,

installation, ownership, operation, maintenance, repair, Res-
toration, control and use in such easement area, of a balcony
overlooking the Winter Garden portion of Parcel B, together
with a nonexclusive easement of support in the Winter Garden
portion of Parcel B, and (iv) an exclusive easement in an area
located at the northern side of Parcel B, under the balcony
referred to in clause (iii), which easement area is designated
as Easement no. 12 on the Parcel Lines Easement Plan and more

particularly described in Exhibit "A", for the construction,

installation, ownership, operation, maintenance, repair, Res-
toration, control and use in such easement area of certain Re-
tail space, together with a nonexclusive easement for access
thereto through Parcel B, provided that to the extent such ac-
cess easement is used for pedestrian ingress to and egress
from such Retail space, such easement shall be limited to the
public portions of Parcel B. Upon substantial completion of

Tenant's construction and installation work in the exclusive
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easement areas granted to Tenant in this Section 41.07(b),
Tenant shall furnish to Landlord and the tenant under the Sev-
erance Lease for Parcel B or the tenant under the Severance
Lease for Parcel D, as the case may be, "as-built" surveys re-
spectively designating the metes and bounds and elevations
(which shall refer to the New York City Datum Plane) of such
easement areas, and such easement areas and Tenant's rights
with respect thereto under this Section 41.07(b) shall be lim-.
ited to the areas actually occupied by facilities as shown on
the "as-built" surveys therefor, provided that with respect to
BEasement no. 12, the southerly boundaries of such easement
area shall be located one (1) inch south of the southerly
glass face of the substantially completed Retail space in such
easement area. Landlord agrees that if any changes in the
boundary lines of Parcels B and/or C and/or D cause any por-
tion of the areas designated as Easements no. 15A and/or 15B
on the Parcel Lines Easement Plan to be located in Parcel B,
then the rights granted to Tenant pursuant to this Section
41.07(b) shall pertain to and include such portion (or por-
tions) of Easement no. 15A and/or Easement no. 15B located in
eosemest areas
Parcel B as well as the portions of such $fecilities located in
Parcel D, and the provisions of this Section 41.07(b) and Sec-
tion 41.07(c) which refer to the Severance Leases for Parcel D
or the tenant of Parcel D shall be deemed in each instance to
refer also to the Severance Lease for Parcel.B or the tenant

of Parcel B, as the case may be.
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(c) The exclusive easement areas granted to Tenant
under Section 41.07(b) shall be used, and any work which Ten-
ant performs or causes to be performed in, on, about or with
respect to such easement areas in connection with Tenant's
construction, installation, ownership, operation, maintenance,
repair, replacement, Restoration, control and use of Tenant's
facilities and equipment therein shall be performed, in accor-
dance with the applicable provisions of the Severance Lease
for Parcel B or Parcel D, as the case may be, and, in the case
of the area designated as Easement no. 12, in accordance with
the applicable requirements of the Board of Estimate Resolu-
tion. Such work shall also be performed with reasonable dili-
gence, subject to Unavoidable Delays, in a good and workman-
like manner and so that such work does not unreasonably inter-
fere with the construction, development, ownership, operation,
maintenance, repair, Restoration, control or use of their re-
spective premises by the tenants under the Severance Leases
for Parcels B and D. Tenant shall indemnify and save each
such tenant harmless from and against any and all liabilities,
suits, obligations, fines, damages, penalties, claims, costs,
charges and expenses, including, without limitation, reason-
able engineers', architects' and attorneys' fees and disburse-
ments, which may be imposed upon or incurred by or asserted
against such tenant by reason of (i) a breach or default by
Tenant in the performance of}its obligations with respect to

such tenant under this Section 41.07(c) or (ii) any of
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Tenant's activities in, on, ab0ut_or with respect to the ex-
clusive easements located in such tenant's Parcel granted to
Tenant under Section 41.07(b), including, without limitation,
Tenant's constructioh, installation, ownership, operation,
maintenance, repair, replacement, Restoration, control and use
of Tenant's facilities and equipment therein. The tenant un-
der the Severance Lease for Parcel B and the tenant under the
Severance Lease for Parcel D shall each be a third-party bene-
ficiary with respect to the performance by Tenant of its obli-
‘gations with respect to such tenant under this Section
41.07(c) and the foregoing indemnity.

(d) The easements and rights with respect thereto
granted to Tenant by Landlord pursuant to this Lease shall
terminate upon the expiration or earlier termination of this
Lease, to the extent, if any, that such easements and rights
have not been terminated earlier pursuant to the terms of this
Lease. |

(e) Landlord and Tenant agree that Landlord shall
have, and Landlord expressly reserves, (i) an exclusive ease-
ment in an area located at the southern side of the Premises,
which easement area is designated as Easement no. 16 on the
Parcel Lines Easement Plan and more particularly described in

Attachment I to Exhibit "B", for the construction, installa-

tion, ownership, operation, repair, maintenance, Restoration,
control and use in such easement area of a portion of the Me-

chanical Penthouse located principally in Parcel B, together
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with a nonexclusive easement for access thereto through the
Premises, and (ii) an exclusive easement in the areas located
at the western side of the Premises, which easement areas are
designated as Easements no. 17A and no. 17B on the Parcel Lines
Easement Plan and more particularly describéd in Attachment I

to Exhibit "B", for the construction, installation, ownership,

operation; maintenance, repair, Restoration, control and use
in such easement areas of a portion of the parking garage and
the garage air handling system located principally in Parcel
D, together with a nonexclusive easement for access thereto
through the Premises, provided that to the extent such access
easement is used for (x) pedestrian ingress to and egress from
such portion of the parking garage, such easement shall be
limited to the public portions of the Premises and (y) vehicu-
lar ingress to and egress from such portion of the parking ga-
rage, such easement shall be limited to the public driveways
on the Premises. Landlord may adjust the areas covered by the
foresaid easements to the extent that Landlord reasonably re-
quires such adjustments, provided that such adjustments do not
materially adversely affect Tenant's construction, use or op-
eration of the Premises.' Upon substantial completion of the
facilities in the easement areas in question, (1) Landlord
shall furnish Tenant Qith "as-built" surveys respectively des-
ignating the metes and bounds and elevations (which shall re-
fer to the New York City Datum Plane) of such easement areas,

and (2) Landlord's reserved rights under this Section 41.07(e)
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shall be limited to the areas actually'occupied by such facil-
ities as shown on.the "as-built" surveys therefor. Such ex-
clusive easement areas shall be used and any work which Land-
lord performs or causes to be performed in, on, about, or with
respect to such exclusive easement areas, shall be performed
in accordance with the applicable provisions of this Lease,
Such work shall also be performed with reasonable diligence,
subject to Landlord's Unavoidable Delays, in a good and work-
manlike manner and so that such work does not unreasonably in-
terfere with the construction, development, ownership, opera-
tion, maintenance, repair, Restoration, control or use of the
Premisés. Subject to the provisions of the last sentence of
this Section 41.07(e), Landlord shall indemnify and save Ten-
ant harmless from and against any and all liabilities, suits,
obligations, fines, damages, penalties, claims, costs, charges
and expenses, including, without limitation, reasonable engi-
neers', architects' and attorneys' fees and disbursements,
which may be imposed upon or incurred by or asserted against
Tenant by reason of (r) a breach or default by Landlord in the
performance of its obligations under this Section 41.07(e) or
(s) any of Landlord's activities in, on, about or with respect
to Easement no. 16 or Easement no. 17A or no. 17B, including,
without limitation, the construction, installation, ownership,
operation, maintenance, repair, replacement, Restoration, con-
trol and use of the facilities and equipment in that portion

of the Mechanical Penthouse or parking garage and garage air
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handling system, as the case may be, located in such respec-
tive easement areas. Tenant acknowledges that Landlord has
granted Easement no. 16 and its rights hereunder with respect
thereto to the tenant under the Severance Lease for Parcel B
and Easements no. 172 and no. 17B and its righté hereunder
with respect to such easements to the tenant under the Sever-
ance Lease for Parcel D, and has imposed its obligations here-
under with respect thereto upon such tenants pursuant to the
terms of their respective Severance Leases. Tenant shall be
and have the rights of a third-party beneficiary.with respect
to the performance by such tenants of such obligations under
their respective Severance Leases, Tenant shall ldok solely to
the tenant under the Severance Lease for Parcel B (or to the
tenant of any new Severance Lease for Parcel B under which
such tenant is granted such easement and rights) for the per-
formance of Landlord's obligations under this Section 41.07(e)
with respect to Easement no. 16, and the tenant under the Sev-
erance Lease for Parcel D (or to the tenant of any new Sever-
ance Lease for Parcel D under which such tenant is granted
such easement and rights) for the performance of the
Landlord's obligations under this Section 41.07(e) with re-
spect to Easements no., 17A and no. 17B, and Landlord shall
have no liability to Tenant, and Tenant shall make no claim
against Landlord, with respect to such obligations, except for

claims and liabilities that arise during any period in which a
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Severance Lease is not in effect for Parcel B or Pa;cel D, re-
épectively.

(f) If a boundary line of the Premises is to be re-
defined by an amendment to this Lease to be entered into pur-
suant to Section 11.05(b), and as a result of such redefini-
tion any portion of the areas designated as Easements no. 12,
no. 13, no. 14, no. 15A and no. 15B on the Parcel Lines Ease-
ment Plan is located in the Premises, then such portion of
Easements no. 12, no. 13, no. 14, no. 15A and/or no. 15B shall
be deemed deleted from the area in which, pursuant to Section
41.07(b), Tenant is granted an exclusive easement for certain
Retail space in the case of Easement no. 12, a balcony over-
looking the Winter Garden in the case of Easement no. 13, the
north Céurtyard Wing in the case of Easement no. 14 and the
south Courtyérd Wing in the case of Easements no. 15A and 15B.
If as a result of any redefinition of a boundary line of the
Premises by an amendment to this Lease to be entered into pur-
suant to Section 11.05(k), any portion of such Retail space,
such balcony, the north Courtyard Wing and/or the south Court-
yard Wing, as the case may be, which has been constructed or
installed or is intended to be constructed or installed is,
or, if so constructed or installed as intended, would be, lo-
cated within a portion of Parcel B in the case of Easements
no. 12 and no. 13 or Parcel D in the case of Easements no. 14,
no. 15A and no. 15B, which is not in the area designated as

Easement no. 12, no. 13, no. 14, no. 15A or no. 1l5B, as the
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case may be, and such portion of such Retail space, such bal-
cony, the north Courtyard Wing and/or the south Courtyard
Wing, as the case hay be, would, but for such redefinition of
a boundary line of the Premises, be located entirely within
the Premises and/or the areasdesignated as Easements no. 12,
no. 13, no. 14, no. 15A and/or no. 15B, respectively, then
such portion or portions of Parcel C shall be deemed added to
Easements no. 12, no. 13, no. 14, no. 15A and/or no. 15B, as
the case may be, and, with respect thereto, Tenant shall have
the rights and be subject to fhe terms and conditions set
forth in Sections 41.07(b), (c) and (d) with respect to such
easement(s).

(g) If a boundary line of the Premises is to be re-
defined by an amendment to this Lease to be entered into pur-
suant to Section 11.05(b), and as a result of such redefini-
tion any portion of the areas designated as Easements no. 16,
no. 17A and no. 17B on the Parcel Lines Eésement Plan is lo-
cated in Parcel B in the case of Easement no. 16 or Parcel ¢l?
in the case of Basements no. 17A and no. 17B, then such poftion
of Easements no. 16, no. 17A and/or no. 17B, as the case may
be, shall be deemed deleted from the area in which, pursuant
to Section 41.07(e), Landlord reserves an exclusive easement
for a portion of the Mechanical Penthéuse in the case of Ease-
‘ment no. 16 and a portion of the parking garage and garage air
.handling system in the case of Easements no. 17A and no. 17B.

If as a result of any redefinition of a boundary line of the
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Premises by an amendment to this Lease to be entered into pur-
suant to Section 11.05(b), any portion of the Mechanical Pent-
house and/or the parking garage and garage air handling sys-
tem, as the case may be, which has been constructed or in-
stalled or is intended to be constructed or installed, is, or
if so constructed or installed as intended, would be, located
within a portion of the Premises which is not in the area des-
ignated as Easement no. 16, no, 17A or no. 17B, as the case
may be, and such portion of the Mechanical Penthouse or the
parking garage and garage air handling system would, but for
such redefinition of a boundary line of the Premises, be lo-
cated entirely within Parcel B in the case of the Mechanical
Penthousg or Parcel D in the case of the parking garage and

garage air handling system,and/or the areasdesignated as Ease-

/
ment no, 16, no. 17A or no. 17B, respectively, then such por-
tion or portions of the Premises shall be deemed added to
Easements no.. 16, no. 17A and/or no. 17B, as fhe case may be,
and with respect thereto, Landlord shall have the rights and
be subject to the terms and conditions set forth in Section
41.07(e) with respect to Easement no. 16, no. 17A or no. 1l7B,

as the case may be.

Section 41.08. Except as otherwise expressly pro-

vided in this Lease, there shall be no merger of this Lease or
the leasehold estate created hereby with the fee estate in the
Preﬁises or any part thereof by reason of the same Person ac-

quiring or holding, directly or indirectly, this Lease or the
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leasehold estate created hereby or any interest in this Lease
or in such leasehold estate as well as the fee estate in the
Premises. !

Section 41,09, Tenant shall store all refuse from

the Premises off the streets in an enclosed area, and in a
manner satisfactory to Landlord.

Section 41.10. Tenant promptly shall apply to the

appropriate authorities to obtain a separate real estate tax
lot designation for the Premises, and shall reapply as and
when appropriate if such separate designation has not been ob-
tained, and the tax assessment for such tax lot shall be the
basis for calculating PILOT payments under Section 3.02 and
Substitute PILOT payable under Section 11.06. If required by
such authorities, Landlord shall join, at no cost o