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AMENDED AND RESTATED AGREEMENT OF LEASE SITE 14A this Lease
made as of October 28 2011 between BATTERY PARK CITY AUTHORITY Landlord
body corporate and politic constituting public benefit corporation of the State of New York

having an office at One World Financial Center New York New York 10281 and MUSEUM
OF JEWISH HERITAGE LIVING MEMORIAL TO THE HOLOCAUST Tenant New

York education corporation having an office at 342 Madison Avenue New York New York

WITNESSETH

WHEREAS pursuant to that certain Agreement of Lease by and between Landlord and

Tenant dated as of August 16 1994 as amended by that certain First Amendment to Lease by

and between Landlord and Tenant dated as of July 11 1995 and that certain Second Amendment

to Lease by and between Landlord and Tenant dated as of March 25 2002 collectively the

Original Lease Landlord has leased to Tenant and Tenant has leased from Landlord

portion of the land sometimes known as Site 14 at Battery Park City located in the City of New

York State of New York

WHEREAS pursuant to that certain Third Lease Amendment and Splitter Agreement by

and between Landlord and Tenant dated as of the date hereof the Original Lease has been split

into two separate leases governing Site 14A and Site l4B respectively

WHEREAS Landlord and Tenant desire to amend and restate the lease governing the

Premises defined below on the terms set forth in this Lease

NOW THEREFORE for good and valuable consideration the receipt and sufficiency of

which are hereby acknowledged it is hereby mutually covenanted and agreed by and between

the parties hereto that this Lease is made upon the terms covenants and conditions hereinafter set

forth

ARTICLE

DEFINITIONS

The terms defined in this Article shall for all purposes of this Lease have the following

meanings

Accounting Principles shall have the meaning provided in Section 3.1b hereof

Allowable Costs shall mean all hard costs as that phrase is customarily defined

in the construction industry payable by Tenant for the construction of the Building including

any Capital Improvement including without limitation all costs and expenses of improvements

and materials incorporated into the Building including any Capital Improvement ii Design

Fees hereinafter defined but in no event in excess of the Design Payment Maximum hereinafter

defined iii costs of permits for construction of the Building and insurance and testing during

construction of the Building iv costs for usual museum fit-up for the Building such as special

lighting other built-in fixtures display cases other built-in furnishings exhibit fabrication

alarm systems temperature and humidity controls and other built-in equipment an
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allowance approved in writing by Landlord for furniture to be purchased by Tenant for the

Building and vi an amount not to exceed two hundred thousand dollars $200000 plus an

amount equal to the tax payable by Tenant to the State of New York attributable to the execution

delivery or recording of this Lease both amounts to be provided solely from funds of Tenant and

the Commission other than funds received from Landlord for payment of costs of staff of Tenant

engaged to supervise construction of the Building and for payment of such tax to the State of

New York Allowable Costs shall not include Excluded Costs hereinafter defined

Approved Contracts shall mean contracts entered into by Tenant in connection with the

construction of the Building including any Capital Improvement and submitted to and approved

by Landlord under which amounts payable by Tenant include Allowable Costs

Approved Remedies shall have the meaning provided in Section 29.4a

Architect shall mean Kevin Roche John Dinkeloo and Associates or any other

architect chosen by Tenant and approved by Landlord at least sixty 60 days prior to Tenants

submission to Landlord of Schematics as hereinafter defined which approval shall not be

unreasonably withheld

Attendance Plan shall mean the plan of marketing activity filed by Tenant with

Landlord pursuant to Section 41 .1b which shall include all advertising promotional and other

actions that Tenant proposes to take to increase attendance by the general public at the Building

and to increase Gross Entry or Exit Receipts

Base Rent shall have the meaning provided in Section 3.1b

Below Grade Work shall have the meaning provided in Section 14.1aa

Building shall mean the buildings Equipment hereinafter defined Capital

Improvements hereinafter defined footing and foundations and any other improvements and

appurtenances of every kind and description hereafter erected constructed or placed upon the

Laud hereinafter defined arid any and all alteiations and replacements thereof additions

thereto and substitutions thereof

Business Days shall mean any day which is not Saturday Sunday or day observed

as holiday by either the State of New York or the federal government and the following Jewish

holidays Rosh Hashanah both days Yom Kippur Succoth first two days Shmini

Atzereth Simchas Torah Passover first two days and last two days and Shavuoth both

days

Capital Improvement shall have the meaning provided in Section 16

Certificate of Incorporation shall mean the Provisional Charter of New York City

Holocaust Memorial Museum now known as The Museum of Jewish Heritage granted on

April 27 1984 by the Board of Regents of The University of the State of New York as provided

by Amendment to Charter granted May 23 1986 as further amended by Amendment to Charter

granted April 22 1988
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Certificate of Occupancy shall mean certificate of occupancy issued by the

Department of Buildings of New York City or other similarcertificate issued by department or

agency of New York City

Certified Public Accountant or C.P.A shall have the meaning provided in

Section 3.1b

Civic Facilities shall have the meaning provided in Section 29.1a

Civic Facilities Budgf shall have the meaning provided in Section 29.5b

Civic Facilities Payment shall have the meaning provided in Section 29.5a

Commencement Date shall mean August 16 1994

Commencement of Construction shall mean the date upon which any on-site work

such as excavation or pile driving for construction of the Building shall commence Test

borings test pilings surveys and similarpre-construction activities shall not constitute

Commencement of Construction

Commission shall mean the New York City Holocaust Memorial Commission Inc

Completion of the Building shall mean the later to occur ofi the issuance of

permanent Certificate or Certificates of Occupancy for the Building not including any Capital

Improvement ii the date on which the Building not including any Capital Improvement is

completed or iii the date on which the Equipment furnishings and exhibits reasonably

necessary for the operation of the Building for Museum Uses are installed and ready to operate

Construction Agreements shall mean agreements for construction of the Building

including any Restoration hereinafter defined Capital Improvement rehabilitation alteration

repair or demolition performed pursuant to this Lease

Construction Commencement Date shall mean April 1996

Construction Documents shall have the meaning provided in Section 14.2d

Consumer Price Index shall mean the Consumer Price Index for All Urban Consumers

published by the Bureau of Labor Statistics of the United States Department of Labor New

York New York Northeastern N.J Area All Items 1982-1984 100 or any successor or

substitute index thereto appropriately adjusted provided that if there shall be no successor index

and the parties shall fail to agree upon substitute index within thirty 30 days or if the parties

shall fail to agree upon the appropriate adjustment of such successor or substitute index within

thirty 30 days substitute index or the appropriate adjustment of such successor or substitute

index as the case may be shall be determined by arbitration pursuant to Article 39

Default shall mean any condition or event which constitutes or after notice or lapse of

time or both would constitute an Event of Default hereinafter defined
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qppItor shall mean savings bank savings and loan association or commercial

bank or trust company whether acting individually or in fiduciary capacity designated by

Tenant and approved by Landlord which approval shall not be unreasonably withheld to serve

as Depository pursuant to this Lease provided all funds held by Depository pursuant to this

Lease shall be held in New York City and provided further that each of the above entities or any

combination of such entities shall qualify as Depository under this Lease only if each such

entity shall be subject to the jurisdiction of the courts of the State of New York in any actions

and have individual or combined assets as the case may be of not less than three hundred

million dollars $300000000 In the event Landlord shall have unreasonably failed to approve

Depository designated by Tenant or designate an alternate Depository within ten 10 days after

request of Tenant Tenant shall have the right to designate such Depository

Design Development Plans shall have the meaning provided in Section 14.2c

Design Fees shall mean costs incurred by Tenant after the Commencement Date for the

design of the Building in accordance with this Lease including such costs payable by Tenant for

fees and charges of Tenants architects engineers and other design professionals for their

services specifically for construction of the Building in accordance with this Lease provided that

Design Fees shall include costs described above in this definition and incurred by Tenant before

the Commencement Date for work by the Architect or for work on exhibit design by Ivan

Chermayeff to the extent of the amount of such costs set forth in any certifications signed by

Kevin Roche for the Architect or Ivan Chermayeff as the case may be and delivered to

Landlord

Design Guidelines shall mean the Design Guidelines for Battery Place Residential

Area preparcd by Cooper Eckstut Associates dated May 1985 as amended February 1989

and as the same may hereafter be amended modified or supplemented and ii the

Block 14 Design Guidelines prepared by Robert A.M Stern Architects dated February 1993

Design Payment Maximum shall be the product of fifteen percent lSo or such

higher percentage if any as Landlord may approve at Tenants request which approval shall not

be withheld unreasonably multiplied by the sum of the portions of the estimate of Allowable

Costs referred to in Section 14.1bv and approved by Landlord which portions equal the

estimates for costs described in clause iv of the definition of Allowable Costs iicosts for

furniture included in Allowable Costs under clause of the definition thereof and iii hard

costs for construction of the Building providcd that for purposcs of thc Design Payment

Maximum if any Design Fees are incurred by Tenant at rate in excess of One Hundred Fifty

Dollars $1 50 per hour then to the extent of such excess they shall be deemed to be in excess

of the Design Payment Maximum without regard to any other Design Fees or other Allowable or

Excluded Costs

Due Date shall mean with respect to an Imposition hereinafter defined the last date

on which such Imposition can be paid without any fine penalty interest or cost being added

thereto or imposed by law for the nonpayment thereof

Equipment shall mean subject to the next sentence all fixtures incorporated in the

Premises including without limitation all machinery dynamos boilers heating and lighting
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equipment pumps tanks motors air conditioning compressors pipes conduits fittings

ventilating and communications apparatus elevators escalators incinerators garbage

compactors antennas computers and sensors ii all installations covered by clauses or

iv of the definition of Allowable Costs and iii laundry equipment and refrigerators and other

similarappliances except to the extent any of the foregoing shall be owned by concessionaires

or contractors engaged in maintaining the same Equipment shall not include aa any of the

foregoing having the attributes of trade fixtures and not covered by clause of the definition of

Allowable Costs bb any exhibit fabrication referred to in clause iv of the definition of

Allowable Costs or cc any fixture or utilities owned by any utility company

ERS shall have the meaning provided in Section 29.1a

Esplanade shall have the meaning provided in Section 29.1a

Esplanade Budget shall have the meaning provided in Section 29.5

Event of Default shall have the meaning provided in Section 27.1

Excluded Costs shall mean soft costs required for the opening of the Building to

the public such as costs of preparing for the opening and professional fees not included in the

definition of Allowable Costs iicosts of acquisition and preservation of exhibition items and

materials such as artifacts and historical material iii costs for exhibitions other than exhibit

fabrication iv intentionally omitted administrative and like costs of opening the Building

to the public vi costs of Building operation and maintenance before opening of the Building to

the public vii any Design Fees and any other costs within the definition of Allowable Costs but

excluded from Allowable Costs due to the amounts thereof or any other reason including

without limitation any Design Fees under Approved Contracts in excess of One Hundred Fifty

Dollars $150 per hour to the extent of such excess and viii any costs incurred prior to the

Commencement Date except Design Fees to the extent of the amount thereof included in

Allowable Costs in accordance with the definition of Design Fees

Expiration Date shall have the meaning provided in Article

Floor Area shall have the meaning provided in the Zoning Resolution of New York

City

Governmental Authority Authorities shall mean the United States of America the

State of New York New York City or any other governmental or quasi-governmental agency or

authority having jurisdiction over the Premises or any portion thereo1 and any agency

department commission board bureau instrumentality or political subdivision of any of the

foregoing now existing or hereafter created

Gross Entry or Exit Receipts shall have the meaning provided in Section 3.1b

Impositions shall have the meaning provided in Section 4.1

Improvement Approvals shall have the meaning provided in Section 16.1a
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Indemnitees shall have the meaning provided in Section 22.1

Initial Occupancy Date shall have the meaning provided in Section 29.5a

Involuntary Rate shall mean four percent 4%per annum plus the Prime Rate

hereinafter defined but in no event in excess of the maximum permissible interest rate then in

effect in the State of New York

Land shall mean the northerly portion of the land which is shown hatched on Exhibit

hereto

Landlord on the date as of which this Lease is made shall mean Battery Park City

Authority but thereafter Landlord shall mean only the landlord at the time in question under

this Lease

Landlords Civic Facilities shall have the meaning provided in Section 29.1c

Landlords Construction Obligations shall have the meaning provided in

Section 29.4a

Landlords Project Manager shall have the meaning provided in Section 14.2e

Lease shall mean this Agieement of Lease and all amendments modifications and

supplements thereof

Lease Year shall mean the twelve-month period beginning on the Commencement Date

and each succeeding twelve-month period during the Term hereinafter defined

Maintenance Obligations shall have the meaning provided in Section 29.3

Master Development Plan shall mean the 1979 Master Plan for Battery Park City

Authority prepared by Alexander Cooper Associates dated October 1979 as amended by the

Second Amendment to Restated Amended Lease dated June 15 1983 and recorded on June 20
1983 in the Office of the City Register New York County in Red 696 at Page 432 as the same

may be hereafter amended modified or supplemented

Mastcr Landlord on the date as of which this Lease is made shall mean Battery Park

City Authority but thereafter Master Landlord shall mean only the lessor at the time in

question under the Master Lease hereinafter defined

Master Lease shall mean the Restated Amended Agreement of Lease made as of

June 10 1980 between BPC Development Corporation as landlord and Battery Park City

Authority as tenant Memorandum of which was recorded on June 11 1980 in the Office of

the City Register New York County in Reel 527 at page 163 as amended by First Amendment

to Restated Amended Lease dated as of June 15 1983 and recorded on June 20 1983 in said

Registers Office in Reel 696 at page 424 Second Amendment to Restated Amended Lease

dated June 15 1983 and recorded on June 20 1983 in said Registers Office in Reel 696 at

page 432 Third Amendment to Restated Amended Lease dated as of August 15 1986 and
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recorded on October 22 1986 in said Registers Office in Reel 1133 at page 569 and Fourth

Amendment to Restated Amended Lease dated as of May 25 1990 and recorded May 30 1990

in said Registers Office in Reel 1691 at page 0301 as the same may be hereafter amended

modified or supplemented

Maximum Construction Payment shall be the lesser of xx the aggregate amount of

deposits into the Trust Account then made by Landlord yy fifty percent 0% of the amounts

expended from the Trust Account for Allowable Costs under Approved Contracts and zz the

amount deposited by Tenant into the Trust Account

Museum Uses shall mean the use occupancy and operation of the Premises including

without limitation the Building solely for those purposes specified in Tenants Certificate of

Incorporation as in effect on the date of this Lease which purposes shall in all respects be

consistent with the use of the Premises as museum and memorial devoted to the Holocaust and

open to the general public and for no other use or purpose provided however such use

occupancy and operation shall be in accordance with the Certificates of Occupancy for the

Premises the Master Development Plan and the Design Guidelines

New York City shall mean The City of New York municipal corporation of the State

of New York

Operating Costs shall have the meaning provided in Section 29.5a

Parks-Esplanade Budggf shall have the meaning provided in Section 29.5a

Payment Period shall have the meaning provided in Section 29.5b

Payment in Lieu of Sales Taxes and PILOST shall have the meaning provided in

Section 5.3

Payment in Lieu of Taxes and PILOT shall havc the meaning provided in

Section 5.1

Person shall mean an individual corporation partnership joint venture estate trust

unincorporated association any Federal State County or municipal government or any bureau

department or agency thereof

Phase III shall mean the Battcry Place Residential Area of the Project Area hereinafter

defined as delineatcd in the Design Guidelines

Premises shall mean the Land and the Building

Tre-Schematics shall have the meaning providcd in Section 14.2a

Prime Rate shall mean the rate announced from time to time by Citibank N.A or its

successors at its principal office as its base rate Any interest payable under this Lease with

reference to the Prime Rate shall be adjusted on daily basis based upon the Prime Rate in
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effect at the time in question and shall be calculated on the basis of three hundred

sixty 360-day year with twelve 12 months of thirty 30 days each

Project Area shall mean the premises demised pursuant to the Master Lease

Public Areas shall have the meaning provided in Section 14.2k

Quarterly Period shall have the meaning provided in Section 3.1a

Rent Insurance shall have the meaning provided in Section 8.1aiv

Rental shall have the meaning provided in Section 3.3

Rental Determination Statement shall have the meaning provided in Section 3.1e

Requirements shall have the meaning provided in Section 17.1

Residential Lease shall mean that certain Agreement of Lease dated September 1986

by and between Landlord as landlord and the Commission as tenant which has been

terminated by that certain surrender and termination agreement dated the Commencement Date

Restoration shall have the meaning provided in Section 9.1

Restoration Funds shall have the meaning provided in Section 9.2a

Restore shall have the meaning provided in Section 9.1

Sales Tax Exemption shall have the meaning provided in Section 5.3c

Scheduled Completion Date shall have the meaning provided in Section 14.4

Schematics shall have the meaning provided in Section 142b

Self-Help shall have the meaning provided in Section 29.4b

Settlement Agreement shall mean the Settlement Agreement dated as of June 1980

between New York City and the Urban Development Corporation as supplemented by Letter

dated June 1980 from Richard Kahan to Edward Koch and amended by Amendment to

Settlement Agreement dated as of August 15 1986 between New York City and Landlord as

supplemented by an Agreement for Certain Payments dated as of June 28 1989 between New
York City and Landlord amended May 18 1990 and as supplemented by an Agreement and

Consent and Memorandum of Understanding both dated December 30 1989 and as the same

may be hereafter amended modified or supplemented

Site 14 shall mean Site 14 in Battery Park City

Site 14A shall mean the Land
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Site 14B shall mean the Land identified in the Amended and Restated Agreement of

Lease Site l4B between Landlord and Tenant dated the date hereof

South Park shall have the meaning provided in Section 29.1a

South Park Budget shall have the meaning provided in Section 29.5b

Subleases shall have the meaning provided in Section 11.4

Substantial Completion of the Building or Substantially Completed shall have the

meanings provided in Section 14.4

Subtenants shall have the meaning provided in Section 11 .4

Tax Exemption shall have the meaning provided in Section 5.1b

Taxes shall mean the real property taxes assessed and levied against the Premises or

any part
thereof pursuant to the provisions of Chapter 58 of the Charter of New York City and

Chapter 17 Title of the Administrative Code of The City of New York as the same may now

or hereafter be amended or any statute or ordinance in lieu thereof in whole or in part and real

property taxes which would otherwise be payable if the Premises or any part thereof or the owner

thereof were not exempt therefrom

Tenant shall mean Museum of Jewish Heritage Living Memorial to the holocaust

or any successor to its interest hereunder in accordance with the terms of this Lease

Tenants Civic Facilities shall have the meaning provided in Section 29.1b

Term shall mean the term of this Lease as set forth in Article hereof

Title Matters shall mean those matters affecting title to the Land set forth in Exhibit

hereto

Trust Account shall mean an account with Trustee to be held in trust in accordance

with this Lease

Trustee shall mean Republic National Bank New York head office or any successor

thereto designated by Landlord to serve as trustee with respect to the Trust Account pursuant to

this Lease

Unavoidable Delays shall mean with respect to Tenant or its obligations hereunder

delays incurred by Tenant due to any cause beyond Tenants reasonable control but not

including Tenants insolvency or financial condition and iiwith respect to Landlord or its

obligations hereunder delays incurred by Landlord due to any cause beyond Landlords

reasonable control but not including Landlords insolvency or financial condition in each case

provided such party shall have notified the other party not later than fourteen 14 days after such

party knows or should have known of the occurrence of same and the effects of which prudent

Person in the position of the party asserting such delay could not have reasonably prevented
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ARTICLE

PREMISES TERM OF LEASE AND OPTION

Section 2.1 Landlord does hereby demise and sublease to Tenant and Tenant does

hereby hire and take from Landlord the Premises together with all easements appurtenances

and other rights and privileges now or hereafter belonging or appertaining to the Premises

subject to the Title Matters

TO HAVE AND TO HOLD unto Tenant its successors and assigns for term of years

the Term commencing on the Commencement Date and expiring on the 17th day of

June 2069 or on such earlier date upon which this Lease may be terminated as hereinafter

provided the Expiration Date

Section 2.2 Omitted

Section 2.3 Notwithstanding anything to the contrary contained in this Lease in no

event shall any structures or other improvement or improvements in excess of height of

eighty-five 85 feet above grade level exist at any time on the Land

ARTICLE

RENT

Section For the period beginning on the Commencement Date and continuing

thereafter throughout the Term Tenant shall pay to Landlord the Rental Obligation as

hereinafter defined as provided herein Rental Obligation for any Lease Year or portion

thereof shall mean the amount if any by which the Base Rent exceeds the Civic Facilities

Payment for such Lease Year or portion thereof The Civic Eacilities Payment shall be payable

as provided in Article 29 The Rental Obligation for any three month period of any Lease

Year Quarterly Period shall be payable in arrears within forty-five 45 days after the end

of such Quarterly Period

As used in this Lease the following terms shall have the following meanings

Accounting Principles shall mean from time to time the then current generally

accepted accounting principles consistently applied

Base Rent shall mean for any particular time period an amount equal to

ten percent 10 of the Gross Entry or Exit Receipts during such time period computed in

accordance with Section 1e

Certified Public Accountant or C.P.A shall mean any independent certified public

accountant of recognized standing selected by Tenant and approved by Landlord which approval

shall not be unreasonably withheld

Gross Entry or Exit Receipts shall mean as determined in accordance with Accounting

Principles all amounts received by or on behalf of Tenant in the form of cash or credit
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transactions or otherwise from fees charged and/or donations collected upon or for admission

to exit from or use of the Premises or any portion thereof including without limitation any

portions of the Premises used for conference center exhibition areas special events or exhibits

lectures classes library facilities archives an auditorium or facilities for scholarly research

Gross Entry or Exit Receipts shall not include amounts received by Tenant as general or off-site

donations or fees or dues paid to Tenant that constitute membership fees

Tenant shall at all times during the Term provide for recommended donation to

be collected at the public entrances to and exits from the Premises and/or charge an admission

exit or use fee for general admission to exit from or use of the Premises Unless an admission

exit or use fee shall be charged Tenant shall at all times prominently display at each of the

public entrances to and exits from the Building at least one container for the receipt of

donations identified as such together with reasonably visible sign notifying persons entering

or exiting the Building of the amount of recommended donation and the container designated for

the receipt of donations or other contributions from the public with respect to general admission

to exit from or use of the Premises or any portion thereof

The fixing of Base Rent based on percentage of Gross Entry or Exit Receipts

shall not be deemed to constitute Landlord as partner or an associate in business with or

responsible or liable in any way for the operations of Tenant Landlord and Tenant further agree

that they are not partners or joint venturers

For the purposes of calculating Base Rent for each Lease Year during the

Term Tenant shall deliver to Landlord as soon as practicable after the end of each Quarterly

Period but in no event later than thirty 30 days thereafter statement the Rental

Determination Statement with respect to such Quarterly Period Such Rental Determination

Statement shall be prepared in accordance with Accounting Principles at Tenants sole cost and

expense and shall in addition to setting forth the aggregate amount of Gross Entry or Exit

Receipts for such Quarterly Period provide breakdown of Gross Entry or Exit Receipts based

on the total number of individuals attending the Building on daily and monthly basis The

Rental Determination Statement shall he certified in writing hy the chief financial officer or if

none the chief executive officer of Tenant as being true complete and correct Within

twenty 20 days after Landlords request therefor Tenant shall provide Landlord with such

additional information in Tenants possession concerning any such Rental Determination

Statement or certification as Landlord may reasonably require including all information in

Tenants possession showing gross revenues of Tenant whether or not included in or excluded

from Gross Entry or Exit Receipts

ii Tenant shall also deliver to Landlord as soon as practicable after the end

of each Lease Year but in no event later than one hundred twenty 120 days thereafter Rental

Determination Statement with respect to such Lease Year certified as aforesaid by the chief

financial officer or if none the chief executive officer of Tenant and accompanied by report

and opinion of Certified Public Accountant stating that it has performed an examination in

accordance with generally accepted auditing standards and that such statement was prepared in

accordance with Accounting Principles and this Lease Within twenty 20 days after Landlords

request therefor Tenant shall provide or cause such Certified Public Accountant to provide
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Landlord with such additional information concerning any such Rental Determination Statement

certification or report and opinion as Landlord may reasonably require

Section 3.2 In connection with the payment by Tenant of the Rental Obligation the

following provisions shall apply

Tenant shall at all times keep and maintain at an office located in New York City

books and records prepared on the basis required under Section 3.1e showing in reasonable

detail the amount of Gross Exit or Entry Receipts Unless consented to in writing by Landlord

such books and records relating to any Quarterly Period and/or Lease Year shall not be destroyed

or disposed of for period of six years after the end of such Quarterly Period and/or Lease

Year as the case may be Landlord or its representatives shall have the right during regular

business hours after reasonable notice and except as otherwise provided under other provisions

hereof at Landlords expense to examine audit and/or photocopy all such books and records

provided that no such audit shall be conducted more often than once in period of

twelve 12 months unless in the prior three years there has been an audit which disclosed an

underpayment of Rental Obligations described in the last sentence of Section 3.2b

If Landlord conducts an audit of Tenants books and records and such audit

discloses an underpayment of Rental Obligation or if an examination of any Rental

Determination Statement by Certified Public Accountant discloses or confirms an

underpayment of Rental Obligation or if an arbitration pursuant to Article 39 results in

determination of an underpayment of Rental Obligation Tenant shall pay to Landlord within

ten 10 days after demand the amount of such deficiency plus interest thereon at the Prime Rate

from the date upon which such sum was due to the date of actual payment In addition if such

deficiency shall be in excess of either ten thousand dollars $10000 or ten percent 10% of the

amount previously paid by Tenant interest shall be payable under the preceding sentence at the

Involuntary Rate rather than the Prime Rate and Tenant shall pay to Landlord within

ten 10 days after demand all reasonable costs incurred by Landlord in connection with such

audit or examination or arbitration

If at any time and for any reason there shall be dispute as to the determination of

Base Rent such dispute shall be determined by arbitration pursuant to Article 39

Section 3.3 All amounts required to be paid by Tenant pursuant to this Lease

including without limitation Rental Obligation PILOT PILOST Impositions and Civic

Facilities Payments collectively Rental shall constitute rent under this Lease and shall be

paid as provided herein Rental shall be payable in currency which at the time of payment is

legal tender for public and private debts in the United States of America and shall be payable at

the office of Landlord set forth above or at such other place as Landlord shall direct by notice to

Tenant Rental shall be absolutely net to Landlord without any abatement deduction

counterclaim set-off or offset whatsoever except as specifically set forth in this Lease so that

this Lease shall yield net to Landlord Rental in each year during the Term and that Tenant shall

pay all costs expenses and charges of every kind and nature relating to the Premises except

Taxes if any and the cost of constructing and maintaining Landlords Civic Facilities which

may arise or become due or payable during or after but attributable to period falling within

the Term Except as otherwise expressly set forth in this Lease Tenants covenant to pay Rental
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as specified herein shall be independent of all other covenants and agreements provided in this

Lease

ARTICLE

IMPOSITIONS

Section 4.1 The term Impositions shall mean the following items imposed by

any Governmental Authority other than Governmental Authority acting in its capacity as

Landlord and not as Governmental Authority personal property taxes ii occupancy and

rent taxes iii water water meter and sewer rents rates and charges iv excises levies

vi license and permit fees vii service charges with respect to police protection fire

protection street and highway construction maintenance and lighting sanitation and water

supply if any viii fines penalties and other similaror like governmental charges applicable to

the foregoing and any interest or costs with respect thereto and ix any and all other

governmental levies fees rents assessments or taxes and charges general and special ordinary

and extraordinary foreseen and unforeseen of any kind and nature whatsoever and any interest

or costs with respect thereto which at any time during the Term are or if the Premises or any

part thereof or the owner thereof were not exempt therefrom would have been assessed levied

confirmed imposed upon or would have become due and payable out of or in respect of or

would have been charged with respect to the Premises or the use and occupancy thereof by

Tenant or this Lease or any other document to which Tenant is party creating or transferring an

interest or estate in the Premises or which at any time during the Term are or if the Premises

or any part thereof or the owner thereof were not exempt therefrom would have been

encumbrances or liens on aa the Premises or bb the sidewalks or streets in front of or

adjoining the Premises or cc any vault other than vault in respect of which utility company
is obligated to pay any charge specified above or which is exempt from any such charge by

reason of use thereof by any such utility company passageway or space in over or under such

sidewalk or street or dd any other appurtenances of the Premises or cc any personal property

cxcept personal property which is not owned by or leased to Tenant Equipment or other

facility used in the operation thereof or ff the Rental or any portion thereof payable by

Tenant hereunder Notwithstanding the preceding sentence the term Impositions shall not

include either Taxes or any sales or compensating use tax to the extent that with respect thereto

Tenant has paid or is required to pay hereunder to Landlord any PILOST

Tenant shall pay to the appropriate Government Authorities not later than

thirty 30 days prior to the Due Date all Impositions or installments thereof required to be paid

during the Term provided that Tenant shall be entitled to all exemptions or abatements if any
that would be available to Tenant under any law rule regulation or code which now or hereafter

grants ahatements of or exemption or other relief from Tnipositions If hy law any Imposition

may at the option of the taxpayer be paid in installments whether or not interest shall accrue on

the unpaid balance of such Imposition Tenant after notice to Landlord may exercise the option

to pay the same in such installments and shall be responsible for the payment of such

installments only together with applicable interest if any provided that all such installment

payments together with applicable interest if any relating to periods prior to the date definitely

fixed in Article hereof for the expiration of the Term shall be made prior to the Expiration

Date
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Section 4.2 Tenant from time to time upon request of Landlord shall promptly

furnish to Landlord official receipts of the appropriate imposing authority or other evidence

reasonably satisfactory to Landlord evidencing the payment of any Impositions required to be

paid by Tenant hereunder

Section 4.3 If the Premises shall at any time become subject to Taxes Landlord shall

pay the Taxes on or before the due date thereof In no event shall Tenant be obligated to pay

Taxes Landlord shall have the right to contest the imposition of Taxes and pending such

contest if permitted by applicable law Landlord shall not be required to pay the Taxes being so

contested unless failure to pay same shall result in the imminent loss or forfeiture of the

Premises or the termination of Tenants interest under this Lease or Tenant would by reason

thereof be subject to any civil or criminal penalty or liability If Landlord shall exercise its right

to contest the imposition of Taxes Landlord shall promptly notify Tenant of such contest and at

Tenants request shall deliver to Tenant copies of all applications protest and other documents

submitted by Landlord to any Governmental Authority If Landlord shall have failed to pay the

Taxes as required hereunder and shall not have timely commenced proceeding to contest same

or shall have timely commenced proceeding to contest the Taxes but failure to pay the Taxes

during the pendency of such proceeding will result in the imminent loss or forfeiture of the

Premises or the termination of Tenants interest under this Lease or Tenant would by reason

thereof be subject to any civil or criminal penalty or liability then Tenant may pay such unpaid

Taxes together with any interest or penalties thereon and Tenant shall receive credit therefor

against amounts due tu Landlord hereunder

Section 4.4 Any Imposition relating to period part of which is included within the

Term and part of which is included in period of time before the Commencement Date or after

the date definitely fixed in Article hereof for the expiration of the Term whether or not such

Imposition shall be assessed levied confirmed imposed upon or in respect of or become lien

upon the Premises or shall become payable during the Term shall be apportioned between

Landlord and Tenant as of the Commencement Date or such date definitely fixed for the

expiration of the Term as the case may be so that Tenant shall pay that portion of such

Imposition which that
part

of fiscal period included in the period of time after the

Commencement Date or before such date definitely fixed in Article for the expiration of the

Term bears to such fiscal period and Landlord shall pay the remainder thereof Other than in

respect of Impositions relating in part to period of time before the Commencement Date no

such apportionment of Impositions shall be made if this Lease is terminated prior to the

Expiration Date as the result of an Event of Default

Section 4.5 Tenant shall have the right to contest the amount or validity in whole or in

part of any Imposition by appropriate proceedings diligently conducted in good faith in which

event notwithstanding the provisions of Section 4.1 hereof payment of such Imposition shall be

postponed if and only as long as

neither the Premises nor any part thereof or interest therein or any income

therefrom except to the extent covered by security deposited in accordance with this

Section 4.5 or any other assets of or funds appropriated to Landlord would by reason of such

postponement or deferment be in imminent danger of being forfeited or lost or subject to any
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lien encumbrance or charge and neither Landlord nor Tenant would by reason thereof be

subject to any civil or criminal liability and

Tenant shall have deposited with Depository cash or other security reasonahly

satisfactory to Landlord in the amount so contested and unpaid together with all interest and

penalties in connection therewith and all charges that may or might be assessed against or

become charge on the Premises or any part
thereof in such proceedings

Upon the termination of such proceedings it shall be the obligation of Tenant to pay the

amount if any of such Imposition or part thereof as finally determined in such proceedings the

payment of which may have been deferred during the prosecution of such proceedings together

with any costs fees including attorneys fees and disbursements interest penalties or other

liabilities in connection therewith and upon such payment or determination that no amount is

due Depository shall return with interest if any any amount deposited with it as aforesaid

provided however that Depository at Tenants request or upon Tenants failure to do so in

timely manner at Landlords request shall disburse said moneys on deposit with it directly to

the Governmental Authority to whom such Imposition is payable and any remaining monies

with interest if any shall be returned promptly to Tenant If at any time during the continuance

of such proceedings Landlord shall in its reasonable opinion deem insufficient the amount

deposited as aforesaid Tenant within fifteen 15 days after demand shall make an additional

deposit of such additional sums or other acceptable security as Landlord may request and upon

failure of Tenant to do so the amount theretofore deposited may be applied at the request of

Landlord to the payment removal and discharge of such Imposition and the interest and

penalties in connection therewith and any costs fees including attorneys fees and

disbursements or other liability accruing in any such proceedings and the balance if any with

any interest earned thereon shall be returned to Tenant or the deficiency if any shall be paid by

Tenant to Landlord within ten 10 days after demand

Section 4.6 Tenant shall have the right to seek reduction in the valuation of the

Premises assessed for Taxes and to prosecute any action or proceeding in connection therewith

provided that no such action or proceeding shall postpone Tenants obligation to pay any

Imposition except in accordance with the provisions of Section 4.5

Section 4.7 In connection with any proceeding referred to in Section 4.5 or 4.6

Landlord upon request by Tenant and at no cost or expense to Landlord shall reasonably

cooperate with Tenant however Landlord shall not be required to join in any proceedings

referred to in Section 4.5 or 4.6 hereof unless the provisions of any law rule or regulation at the

time in effect shall require that such proceedings be brought by or in the name of Landlord in

which event Landlord shall join and cooperate in such proceedings or permit the same to be

brnught in its name but shall not he liahle for the payment of any costs or expenses in connection

with any such proceedings and Tenant shall reimburse Landlord for any and all costs or expenses

which Landlord may reasonably sustain or incur in connection with any such proceedings

including reasonable attorneys fees and disbursements

If the provisions of such law rule or regulation at the time in effect shall require that such

proceedings be brought by or in the name of Master Landlord Landlord shall use its best efforts

to cause Master Landlord to join and cooperate in such proceedings or permit the same to be
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brought in the name of Master Landlord provided Master Landlord shall not be liable for the

payment of any costs or expenses in connection with any such proceedings and Tenant shall

reimburse Master Landlord for any and all costs and expenses which Master Landlord may

reasonably sustain or incur in connection with any such proceedings including reasonable

attorneys fees and disbursements In the event Tenant shall institute proceeding referred to in

Sections 4.5 or 4.6 hereof and no law rule or regulation in effect at the time requires that such

proceeding be brought by and/or in the name of Landlord Landlord nevertheless shall at

Tenants cost and subject to the reimbursement provisions hereinabove set forth reasonably

cooperate with Tenant in such proceeding

Section 4.8 Any certificate advice or bill of the appropriate official designated by law

to make or issue the same or to receive payment of any Imposition asserting non-payment of

such imposition shall be prima facie evidence that such Imposition is due and unpaid at the time

of the making or issuance of such certificate advice or bill at the time or date stated therein

ARTICLE

PILOT AND PILOST

Section 5.1 Except as provided to the contrary in this Section 5.1 for each fiscal

year of New York City Tax_Year or portion thereof within the Term Tenant shall pay to

Landlord without notice or demand an annual sum each such sum being hereinafter referred to

as Payment in Lieu of Taxes or PILOT equal to Taxes during such Tax Year for such Tax

Year payable in equal semi-annual installments in advance on the first 1st day of each January

and July PILOT due for any period of less than six months shall be appropriately

apportioned Tenant promptly shall apply to the appropriate authorities to obtain single

separate tax lot designation for the Premises and Landlord shall cooperate with Tenant in

connection therewith The tax assessment for such tax lot shall be the basis for calculating the

amount of PILOT If Tenant shall not be able to obtain separate tax lot designation Landlord

and Tenant shall cooperate to obtain an appropriate tax assessment apportionment and such

apportionment shall be the basis for calculating the amount of PILOT

Tenant shall be entitled to the amount of exemptions or abatements if any that

would be available to Tenant under any law rule regulation or code which now or hereafter

grants abatements of or exemption or relief from Taxes to an owner of comparable real property

in the Borough of Manhattan Tax Exemption provided that Tenant if it were the fee owner

of the Premises would comply with all requirements for such Tax Exemption If at any time

during the Term Tenant shall fail to comply with any requirements for continuation of Tax

Exemption such Tax Exemption shall immediately end and Tenant shall pay to Landlord the

amount of PILOT as provided in Section 5.1a

On the basis of Tenants representation and covenants and the other provisions in

Sections 5.4 and 5.5 and based on laws regulations and procedures in effect as of the date of

execution of this Lease Landlord recognizes and agrees that as of such date Tenant qualifies for

Tax Exemption and for Sales Tax Exemption and that as result thereof Tenant is not required

to pay as of such date any amount for PILOT or PILOST notwithstanding any other provision

of this Article The preceding sentence shall not apply and Tenants qualification for Tax
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Exemption and Sales Tax Exemption and Tenants obligations to pay PILOT and PILOST shall

be subject to and governed by all other provisions of this Article if and for as long as any laws

regulations or procedures referred to in the preceding sentence do not apply have been changed

or otherwise are not in effect or if since the date of execution of this Lease any change nccurs in

Tenant or in Tenants purposes activities or operations or in any other matter which change

results or could result in change in Tenants qualification for or entitlement to Tax Exemption

or Sales Tax Exemption

If the first sentence of Section 5.1c does not apply Tenant shall in accordance

with the provisions of this paragraph obtain proof reasonably acceptable to Landlord that

Tenant would be entitled to Tax Exemption if it were the fee owner of the Premises

Tenant shall complete and file with the appropriate Governmental

Authorities any and all forms or applications along with any supporting documentation necessary

to obtain certificate or other proof of Tax Exemption as if Tenant were the owner of the

Premises Tenant shall take any and all actions necessary for Tenant to maintain its qualification

for such Tax Exemption If Tenant at any time during the Term is required to submit additional

documentation to any Governmental Authority in order to maintain any Tax Exemption then

Tenant shall promptly submit such documentation Landlord shall sign any form consent or

application required to be submitted to any Governmental Authority in order for Tenant to obtain

proof of such Tax Exemption provided that Landlord shall have reasonable opportunity to

review such form consent or application and provided that the information contained therein is

accurate Tcnant shall promptly reimburse Landlord for all costs or expenses which Landlord

may sustain or incur while acting pursuant to this Section 5.lbi or Section 5.3b

ii If the appropriate Governmental Authorities solely because Tenant is not

the fee owner of the Premises refuse to process and review any forms or applications for Tax

Exemption filed by Tenant pursuant to Section 5.1di or refuse to exercise jurisdiction over

any application filed by Tenant pursuant to Section 5.1 di then Tenant shall be entitled to

such exemption or abatemcnt for purposes of this Article only if Tenant delivers to Landlord

at Tenants sole expense an opinion of counseL which opinion and counsel shall he reasonably

satisfactory to Landlord to the effect that Tenant would be entitled to Tax Exemption Promptly

upon request from Landlord Tenant shall reimburse Landlord for Landlords expenses incurred

in connection with this Section 5.1dii

Section 5.2 Tenant shall continue to pay the full amount of PILOT required under

Section 5.1 notwithstanding that Tenant may have instituted tax assessment reduction or other

actions or proceedings pursuant to Section 4.6 to reduce the assessed valuation of the Premises or

any portion thereof If any such tax reduction or other action or proceeding shall result in final

determination in Tenants favor Tenant shall be entitled to credit against future PILOT to the

extent if any that the amount previously paid on account of PILOT for the Tax Year for which

such final determination was made exceeds the PILOT for said Tax Year If at the time Tenant

is entitled to receive such credit New York City is paying interest on refunds of Taxes

Tenants credit shall include interest at the rate then being paid by the City on such refunds of

Taxes In no event however shall Tenant be entitled to any refund of any such excess from

Landlord
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If New York City shall for any reason fail to determine the assessed value of the

Premises for any Tax Year during the Term such assessed value shall be determined in

accordance with the procedures set forth in Article XVII of the Master Lease provided that in

making such determination the appraisers shall take into consideration the equalization rates

then applicable to comparable properties situated in the Borough of Manhattan as well as any

limitations on increases in assessed value for such comparable properties prescribed by

applicable law Landlord shall and shall cause Master Landlord to permit Tenant and Tenants

representatives and witnesses at Tenants cost and expense to participate in such procedures

Landlord as tenant under the Master Lease shall appoint as its appraiser under the Master Lease

an appraiser designated by Tenant provided the appraiser so designated is qualified to act as

such pursuant to the Master Lease and Tenant shall pay the fees and expenses payable by

Landlord as such tenant in respect of the Premises pursuant to Section 17.02 of the Master Lease

Section 5.3 Except as provided to the contrary in Sections 5.1c and 5.3c
Tenant acknowledges that by reason of the ownership by Landlord of the Building and all

materials to be incorporated in the Building as provided in Section 14.6 certain sales and

compensating use taxes will not be incurred in connection with the construction of the Building

Tenant shall pay to Landlord as payments in lieu of sales or compensating use taxes an amount

equal to the sales and compensating use taxes that would otherwise be payable if Landlord were

not the owner of the Building and all materials to be incorporated in the Building each such sum

being hereinafter referred to as Payment in Lieu of Sales Taxes or PILOST during the

year that such sales and compensating use taxes would have been incurred PILOST shall be

payable to Landlord within thirty 30 days of the date that such sales and compensating use

taxes would be due and payable to the person required to collect such taxes if Landlord were not

the owner of the Building with all materials to be incorporated in the Building

All amounts required to be paid by Tenant pursuant to this Section 5.3 shall be

deemed to be Rental If Tenant is compelled by any Governmental Authority to pay any sales or

compensating use tax in respect of materials incorporated or to be incorporated in the Building

and as to which Tenant prcviously has made to Landlord payments in lieu of such taxes

Landlord shall permil Tenant to credit against the next succeeding monthly inslallments of

Rental Obligation an amount equal to the amount of such taxes including interest and penalties

which Tenant has been compelled to pay provided that each Construction Agreement

contains the provision set forth in Section 14.6b iiTenant has notified Landlord prior to

payment of such taxes and promptly upon receipt of notice of claim that claim has been made

therefor iii Tenant has provided Landlord with written evidence reasonably satisfactory to

Landlord of such payment iv if permitted by applicable law Landlord has the opportunity to

contest the imposition of same provided that neither Tenants interest in the Premises nor any

income derived by Tenant therefrom would by reason of such contest be forfeited or lost or

subject to any lien encumbrance or charge and Tenant would not by reason thereof be subject to

any civil or criminal liability and in no event shall the credit allowed to Tenant hereunder

exceed the amount of PILOST actually paid to Landlord pursuant to Section 5.3a Tenant

upon request by Landlord and at no cost or expense to Tenant shall cooperate with any effort by

Landlord to establish that by reason of ownership of the Building by Landlord no sales or

compensating use tax is payable in respect of materials incorporated or to be incorporated in

the Building

NyDOCSO3/93483 21



Tenant shall be entitled to the amount of exemptions or abatements or other relief

with respect to PILOST if any Sales Tax Exemption available to Tenant under any law

rule regulation or code including New York State Tax Law Section l16a4 and

Section 11-2007 of the New York City Administrative Code which now or hereafter grants

abatements of or exemption or other relief from sales and compensating use taxes to

not-for-profit organization provided that Tenant shall otherwise comply with all requirements of

such law rule regulation or code

Section 5.4 Tenant hereby represents to Landlord that Tenant would qualify for Tax

Exemption if Tenant were the owner of the Premises and that Tenant qualifies for Sales Tax

Exemption Tenant shall take any and all actions necessary for Tenant to maintain such

qualification as described in the preceding sentence Tenant shall promptly notify Landlord of

any revocation of such qualification or the existence of any grounds therefor Tenant shall prior

to Commencement of Construction and thereafter promptly upon request by Landlord provide

Landlord with any certificate or other evidence satisfactory to Landlord of Tenants entitlement

to Tax Exemption and Sales Tax Exemption

Section 5.5 Tenant shall promptly notify Landlord of any change in any requirements

for Tax Exemption and of any change in any requirements for Sales Tax Exemption provided

that Tenant has notice or knowledge of such change Tenant shall also promptly notify Landlord

of the occurrence of any change in Tenant or in its purposes activities or operations or the

occurrence of any other event that could result in change in Tenants qualification for or

entitlement to Tax Exemption or Sales Tax Exemption including without limitation any change

in the purpose of Tenant as such purpose is described in Tenants incorporation documents and

bylaws the application of any part of Tenants income or earnings to the benefit of any private

individual or officer director or owner of Tenant any activity by Tenant to influence legislation

or any participation or intervention by Tenant in any political campaign on behalf of any

candidate for public office or any use of the Premises for any purpose other than Museum Uses

Unless Tenant in connection with any such change has obtained determination from the

appropriate Governmental Authorities regarding Tenants entitlement to Tax Exemption or Sales

Tax Exemption taking into account such change Landlord shall be permitted at any time during

the Term to notify any Governmental Authority of such change and request determination

concerning the effect thereof on Tax Exemption or Sales Tax Exemption If no such

determination is available from the appropriate Governmental Authorities with respect to Tax

Exemption either because they fail or refuse to exercise jurisdiction over such request or

requests made by Tenant or Landlord or otherwise then Tenant shall be entitled to Tax

Exemption only if Tenant delivers to Landlord at Tenants sole expense an opinion of counsel

which opinion and counsel shall be reasonably satisfactory to Landlord to the effect that if it

were the fee owner of the Premises Tenant would continue to be entitled to such Tax

Exemption Promptly upon request from Landlord Tenant shall reimburse Landlord for its

reasonable expenses incurred in connection with this Section 5.5

NYDOC5O3/934b3 22



ARTICLE

DEPOSITS FOR IMPOSITIONS

Section 6.1 In order to assure the payment of all Impositions Tenant upon the

demand of Landlord at any time after the occurrence of an Event of Default hereunder shall

deposit with Depository on the first 1st day of each month during the Term an amount equal to

one-twelfth 1/12th of the annual Impositions then in effect

If at any time the monies so deposited by Tenant shall be insufficient to pay in full

the next installment of Impositions then due Tenant shall deposit the amount of the insufficiency

with Depository to enable Depository to pay each installment of Impositions at least ten 10
days prior to the Due Date thereof

Depository shall hold the deposited monies in special account for the purpose of

paying the charges for which such amounts have been deposited as they become due and

Depository shall apply the deposited monies for such purpose not later than the Due Date for

such charges Amounts in such special account shall bear interest to the extent consistent with

applicable laws and the practices of Depository

If at any time the amount of any Imposition is increased and the monthly deposits

then being made by Tenant under this Section 6.1 would be insufficient to pay such Imposition

no later than ten 10 days prior to the Due Date thereof the monthly deposits shall thereupon be

increased and Tenant shall deposit immediately with Depository sufficient monies for the

payment of the increased Imposition Thereafter the monthly payments shall be adjusted so that

Depository shall receive from Tenant sufficient monies to pay each Imposition at least ten 10
days prior to the Due Date of such Imposition

Deposited monies for Impositions may be held by Depository in single bank

account Depository shall not be obligated to use monies deposited for the payment of an

Imposition not yet due and payable for the payment of an Imposition that is due and payable

Depository shall at Landlords option and direction and if Tenant shall fail to make any payment

or perform any obligation required under this Lease use any monies deposited pursuant to

Article or for any item for the payment of any Rental

If this shall be terminated by reason of any Event of Default or if

dispossession occurs pursuant to Section 27.3b all deposited monies under this Article then

held by Depository shall be paid to and applied by Landlord in payment of any and all sums due

under this Lease and Tenant shall promptly pay the resulting deficiency

Any interest paid on monies deposited pursuant to this Article shall be applied

pursuant to the foregoing provisions against amounts thereafter becoming due and payable by

Tenant

Anything in this Article to the contrary notwithstanding if the Event of Default

which gave rise to Landlord having demanded that Tenant make deposits under this Section 6.1

shall have been cured by Tenant then upon the demand of Tenant provided that Tenant is not

then in Default under this Lease all monies deposited under this Article then held by
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Depository with the interest if any accrued thereon shall be returned to Tenant and Tenant

shall not be required to make further deposits under this Article unless and until there shall

occur subsequent Event of Default and Landlord shall make demand upon Tenant to make

deposits for Tmpositions

Section 6.2 If Landlord ceases to have any interest in the Premises Landlord shall

transfer to the Person who acquires such interest in the Premises all of Landlords rights with

respect to the deposits made pursuant to Section 6.1 Upon such transfer and notice thereof to

Tenant the transferor shall be released from all liability with respect thereto such transferee

shall be deemed to have assumed from and after the date of such transfer all of Landlords

obligations with respect to such deposits and Tenant shall look solely to the transferee with

respect thereto The provisions hereof shall apply to each successive transfer of the deposits

ARTICLE

OMITTED

ARTICLE

INSURANCE

Section 8.1 Tenant shall at all times from and after Substantial Completion of the

Building and thereafter throughout the Term

keep the Premises and contents insured under an All Risk of Physical

Loss form of policy including without limitation coverage for loss or damage by water flood

subsidence and earthquake and including fine arts floaters where applicable valuable papers and

records coverage including costs to restore information contained in such valuable papers and

records electronic data processing insurance for equipment and media including costs to restore

information contained in such media such insurance to be written on an Agreed Amount basis

with full replacement costs with the replacement value of the Premises to be determined from

time to time but not less frequently than required by the insurer and in any event at least once

every three years it being agreed that no omission on the part of Landlord to request any

such determination shall relieve Tenant of its obligation to determine the replacement value

thereof in the absence of such valuation the FM Factory Mutual or IRI Industrial Risk

Insurcrs Indices will be applied

ii provide and keep in force commercial general liability insurance against

liability for bodily injury death and property damage it being agreed that such insurance shall

be in an amount as may from time to time be reasonably required by Landlord but not less

than twenty five million dollars $25000000 combined single limit inclusive of primary

umbrella and following form excess policies for liability for bodily injury death and property

damage include the Premises and all streets alleys sidewalks curbs passageways open

spaces or mapped public parkland adjoining or appurtenant to the Premises and under Tenants

control be of blanket contractual nature and shall contain an agreement by the insurer to

indemnify and hold harmless Landlord and Master Landlord from and against all cost expense

and/or liability including without limitation attorneys fees and disbursements arising out of or
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based upon any and all claims accidents injuries and damages mentioned in Article 22 and

arising from or attributable to Tenants negligence or any other risk covered by such general

liability insurance and also provide the following protection

blanket automatic contractual liability to include bodily injury to

others assumed by Tenant

water damage legal liability and

all coverages formerly provided under the broad form

comprehensive general liability endorsement must be provided

iii provide and keep in force workers compensation New York State

disability and other statutory New York State insurance for all persons employed by Tenant at or

in connection with the Premises

iv provide and keep in force on an Agreed Amount basis rent insurance on

an All Risk of Physical Loss basis in an amount not less than one years current Rental

Obligation and PILOT but no less than one hundred thousand dollars $100000 in the first

Lease Year increased each Lease Year by two percent 2% over the amount in the preceding

Lease Year and Civic Facilities Payment Rent Insurance

provide and keep in force sprinkler leakage insurance if sprinkler system

shall be located in any portion of the Premises and if such system is not covered by the insurance

required to be provided and kept in force pursuant to Section 8.1 aiwhich sprinkler leakage

insurance shall be in amounts approved by Landlord which approval shall not be unreasonably

withheld

vi provide and keep in force boiler and machinery insurance in an amount as

may from time to time be reasonably determined by Landlord but not less than replacement

value of the equipment per accident on combined basis covering direct property loss and loss of

income and covering all steam mechanical and electrical equipment including without

limitation all boilers unfired pressure vessels air conditioning equipment elevators piping and

wiring

vii provide and keep in force automobile liability insurance for all owned

non-owned leased rented and/or hired vehicles insuring against liability for bodily injury and

death and for property damage in an amount as may from time to time be reasonably determined

by Landlord but not less than five million dollars $5000000 combined single limit and

viii provide and keep in force such other insurance in such amounts as may

from time to time be reasonably required by Landlord against such other insurable hazards as at

the time are commonly insured against by prudent owners of like buildings and improvements

All insurance provided by Tenant as required by Section 8.1a shall be primary to

all other applicable insurance coverages and shall name Tenant as named insured and Landlord

and Master Landlord as additional insureds to the extent where applicable of their respective

insurable interests in the Premises The coverage provided by Tenant as required by
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Sections 8.1ai 8.laii 8.1av 8.1avi and 8.1avii also shall name each mortgagee

referenced in the Master Lease as an insured under standard mortgage clause provided

however any loss payable thereunder shall be payable as provided in this Lease joint loss

agreement endorsement shall be obtained from each insurer providing insurance pursuant to

Section 8.1fj and 8.lavi if such insurance is being provided by more than one insurer

Section 8.2 The loss under all policies required by any provision of this Lease

insuring against damage to the Premises by fire or other casualty shall be payable to Depository

except that amounts of less than three hundred and fifty thousand dollars $350000 shall be

payable in trust directly to Tenant for application to the cost of Restoration in accordance with

Article hereof Such amount shall be adjusted on the fifth 5th anniversary of the

Commencement Date and on each fifth 5th anniversary of the date on which an adjustment is

made pursuant to this Section 8.2a by adding to three hundred and fifty thousand dollars

$350000 an amount equal to the product ofx three hundred and fifty thousand dollars

$350000 and the percent of increase if any in the Consumer Price Index for the month in

which the applicable anniversary date occurs over the Consumer Price Index for the month in

which the Commencement Date occurs Any dispute as to the calculation of such adjustment

shall be determined by arbitration pursuant to Article 39 Rent insurance shall be carried in favor

of Landlord but the proceeds thereof to the extent required hereunder shall be paid to Depository

and shall be applied to the Rental payable by Tenant under this Leasc until completion of such

Restoration by Tenant

All insurance required by any provision of this Lease shall be in such form and shall be

issued by such responsible companies as are rated 11 or better by A.M Best Company are

authorized to do business in the State of New York and are otherwise reasonably acceptable to

Landlord All policies referred to in this Lease shall be procured or caused to be procured by

Tenant at no expense to Landlord and for periods of not less than one year Subjcct to

Section 8.4 hereof duplicate originals of such policies shall be delivered to Landlord

immediately upon receipt from the insurance company or companies together with proof

satisfactory to Landlord that their current installment of the premiums thereon have been paid

provided that Landlord shall not by reason of custody of such policies be deemed to have

knowledge of the contents thereof New or renewal policies replacing any policies expiring

during the Tern or duplicate originals thereot shall be delivered as aforesaid at least ten 10
days before the date of expiration together with proof satisfactory to Landlord that the full

premiums thereon have been paid or if such proof has been so delivered the replacement policy

may be delivered within ten 10 days after such expiration date Premiums on policies may be

paid in installments or otherwise financed provided that such payment or financing does not

result in any right or privilege of surrendering or canceling the policies or reducing the amount of

loss payable thereunder

Tenant and Landlord shall cooperate in connection with the collection of any

insurance moneys that may be due in the event of loss and Tenant and Landlord shall execute

and deliver such proofs of loss and other instruments as may be required for the purpose of

obtaining the recovery of any such insurance moneys Tenant shall promptly reimburse

Landlord for any and all reasonable costs or expenses which Landlord may sustain or incur in

connection therewith
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Tenant shall not carry separate insurance other than personal injury liability

insurance concurrent in form or contributing in the event of loss with that required by this Lease

to be furnished by Tenant unless Landlord and Master Landlord are included therein as named

insureds with loss payable as provided in this Lease Tenant immediately shall notify Landlord

of the carrying of any such separate insurance and shall cause the policies therefor or duplicate

originals thereof to be delivered as required in this Lease

All property insurance policies as required by this Lease shall provide in

substance that all adjustments for claims with the insurers in excess of three hundred and fifty

thousand dollars $350000 as such amount shall be increased as provided in Section 8.2a
shall be made with Landlord and Tenant Any adjustments for claims with the insurers involving

sums of less than three hundred and fifty thousand dollars $350000 as such amount shall be

increased as provided in Section 8.2a shall be made with Tenant

All Rent Insurance shall provide in substance that all adjustments for claims with

the insurers shall be made with Landlord and Tenant

Tenant shall not violate or pennit to be violated any of the conditions or

provisions of any insurance policy required hereunder and Tenant shall perform and satisfy or

cause to be performed and satisfied the requirements of the companies writing such policies

Each policy of insurance required to be obtained by Tenant as herein provided

shall contain to the extent obtainable at reasonable cost provisions to the effect that no

omission or negligence of Tenant or any other named insured shall affect or limit the obligation

of the insurance company to pay the amount of any loss sustained and to the effect that no act or

any violation of warranties declarations or conditions by Tenant or any other named insured

shall affect the coverage afforded to any named insured other than Tenant ii an agreement by

the insurer that such policy shall not be cancelled or modified without at least thirty 30 days

prior written notice to Landlord iii an agreement that the coverage afforded by the insurance

policy shall not be affected by the performance of any work in or about the Premises or the

occupation or use of the Premises as permitted under this Lease iv waiver by the insurer of

any claim for insurance premiums against Landlord or any named insured other than Tenant and

waiver of subrogation by the insurers of any right to recover the amount of any loss

resulting from the negligence of Tenant Landlord their agents employees or licensees

All liability insurance required to be provided and kept in force by Tenant under

this Lease shall be written on an Occurrence basis provided however that ifi basis other

than such occurrence basis shall be adopted throughout the insurance industry and ii such

other basis shall be accepted by most prudent owners of like buildings and improvements then

Tenant may provide and keep in force liability insurance written on such other basis satisfactory

to Landlord

Section 8.3 Tenant on the demand of Landlord after the occurrence of an event of

Default hereunder shall deposit with Depository on the first 1st day of each month during the

Term an amount equal to one-twelfth 1/12th of the annual insurance premiums required to be

carried by Tenant hereunder as estimated by Landlord If at any time the insurance premiums

shall be increased or Landlord receives information that the insurance premiums will be
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increased and the monthly deposits being paid by Tenant under this Section 8.3a would be

insufficient to pay such insurance premiums ten 10 days prior to the due date the monthly

deposits shall thereupon be increased and Tenant shall within fifteen 15 days after Landlords

demand deposit with Depository sufficient monies for the payment of the increased insurance

premiums Thereafter the monthly deposits shall be adjusted so that Depository shall receive

from Tenant sufficient monies to pay the insurance premiums at least ten 10 days before the

insurance premiums become due and payable

Anything in Section 8.3a to the contrary notwithstanding if the Event of Default

which gave rise to Landlord having demanded that Tenant make deposits under Section 8.3a

shall have been cured by Tenant then upon the demand of Tenant provided that Tenant is not

then in Default under this Lease all monies deposited under Section 8.3a then held by

Depository together with the interest if any accrued thereon shall be returned to Tenant and

Tenant shall not be required to make further deposits under Section 8.3a unless and until there

shall occur subsequent Event of Default and Landlord shall make demand upon Tenant to make

deposits under Section 8.3a

Section 8.4 The insurance required by this Lease at the option of Tenant may be

effected by blanket or umbrella policies issued to Tenant covering the Premises and other

properties owned or leased by Tenant provided that the policies otherwise comply with the

provisions of this Lease and specifically allocate to the Premises the coverages required hereby

without possibility of reduction of insurance coverage by reason of or damage to any other

premises named therein and if the insurance required by this Lease shall be effected by any such

blanket or umbrella policies Tenant shall furnish to Landlord certified copies or duplicate

originals of such policies in place of the originals with schedules thereto attached showing the

amount of insurance afforded by such policies applicable to the Premises and in addition within

thirty 30 days after the filing thereof with any insurance ratemaking body copies of the

schedule of all improvements affected by any such blanket or umbrella policy of insurance

Section 8.5 Notvithstanding anything herein contained to the contrary in addition to

thc insurancc required to be maintained by Tenant under this Article Tenant shall provide and

keep in force insurance of the type and at least in the amounts required under thc Master Lcase

ARTICLE

USE OF INSURANCE PROCEEDS

Section 9.1 If all or any part of any of the Premises shall be destroyed or damaged

in whole or in part by fire or other casualty including any casualty for which insurance was not

obtained or obtainable of any kind or nature ordinary or extraordinary foreseen or unforeseen

Tenant shall give to Landlord prompt notice thereof and shall furnish Landlord with an estimate

of the cost of repairs alterations restorations replacements and rebuilding collectively

Restoration which estimate shall be prepared by licensed professional engineer or

registered architect approved by Landlord which approval shall not be unreasonably withheld

Landlord shall be entitled at its election after reasonable notice to Tenant and at Landlords cost

and expense to engage licensed professional engineer or registered architect to prepare its own

estimate of the cost of such Restoration If there is any dispute as to the estimated cost of the
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Restoration such dispute shall be resolved by arbitration in accordance with the provisions of

Article 39

After any destruction of or damage to the Premises as described in Section 9.1a
Tenant shall at Tenants sole cost and expense whether or not such damage or destruction shall

have been insured and whether or not insurance proceeds if any shall be sufficient for the

purpose of such Restoration with reasonable diligence subj ect to Unavoidable Delays repair

alter restore replace and rebuild collectively Restore the same at least to the extent of the

value and as nearly as possible to the condition quality and class of the Premises existing

immediately prior to such occurrence with such changes or alterations as Tenant with the

consent of Landlord which consent shall not be unreasonably withheld shall elect to make

provided that after the Restoration the Premises are in conformity with the Master Development

Plan and the Design Guidelines Landlord in no event shall be obligated to Restore the Premises

or any portion thereof or to pay any of the costs or expenses thereof If Tenant shall fail or

neglect to Restore with reasonable diligence subject to Unavoidable Delays the Premises or the

portion thereof so damaged or destroyed or having so commenced such Restoration shall fail to

complete the same with reasonable diligence subject to Unavoidable Delays in accordance with

the terms of this Lease or if prior to the completion of any such Restoration by Tenant this

Lease shall expire or be terminated for any reason Landlord may but shall not be required to

complete such Restoration at Tenants expense Each such Restoration shall be done in

accordance with the provisions of this ease Tenant shall account to Landlord for all amounts

spent in connection with any Restoration which was undertaken and if this Lease shall expire or

be terminated prior to the completion of any Restoration Tenant shall pay over to Landlord

within fifteen 15 days after demand the remainder if any of all Restoration Funds Tenants

obligations under this Section 9.1 shall survive the expiration or termination of this Lease

Section 9.2 Subject to the provisions of Sections 9.3 9.4 and if applicable 9.5

Depository shall pay over to Tenant from time to time upon the following terms any monies

which may be received by Depository from insurance provided by Tenant or cash or the

proceeds of any security deposited with Depository pursuant to Section 9.5 collectively the

Restnration Funds provided however that Depository before paying such moneys over to

Tenant shall be entitled to reimburse itself and Landlord therefrom to the extent if any of the

necessary reasonable and proper expenses including reasonable attorneys fees paid or

incurred by Depository and Landlord in the collection of such monies All Restoration Funds

paid by Depository to Tenant as herein provided shall be used solely for the purpose of the

Restoration until the Restoration is completed and fully paid for

Subject to the provisions of Sections 9.3 9.4 and if applicable 9.5 the

Restoration Funds shall be paid to Tenant in installments as the Restoration progresses upon

application to he suhrnilted hy Tenani to Depository and andlord showing the cost of labor and

materials purchased and delivered to the Premises for incorporation in the Restoration or

incorporated therein since the last previous application and due and payable or paid by Tenant

If any vendors mechanics laborers or materialmans lien is filed against the Premises or any

part thereof or if any public improvement lien relating to the Restoration of the Premises is

created or permitted to be created by Tenant and is filed against Landlord or any assets of or

funds appropriated to Landlord Tenant shall not be entitled to receive any further installment

until such lien is satisfied or discharged by bonding or otherwise Notwithstanding the
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foregoing subject to the provisions of Section 9.2c the existence of any such lien shall not

preclude Tenant from receiving any installment of Restoration Funds provided such lien will be

discharged with funds from such installment

The amount of any installment to bit paid to Tenant under Section 9.2b shall be

the product of the total Restoration Funds and fraction the numerator of which is all

costs incurred by Tenant in the Restoration in accordance with this Lease not including all

payment retention with contractors performing the Restoration which payment retention shall

not be less than ten percent 10% until completion of fifty percent 50% of the Restoration and

the denominator of which is the total estimated coat of the Restoration determined in accordance

with Section 9.1a less ii all payments theretofore made to Tenant out of the Restoration

Funds

Upon completion of and payment for the Restoration by Tenant the balance of

the Restoration Funds shall be paid over to Tenant

Notwithstanding the foregoing if Landlord makes the Restoration at Tenants

expense as provided in Section 9.1 then Depository shall pay over the Restoration Funds to

Landlord upon request to the extent not previously paid to Tenant pursuant to this Section 9.2

and Tenant shall pay to Landlord within ten 10 days after demand any sums in excess of the

portion of the Restoration Funds received by Landlord necessary to complete the Restoration

Upon completion of the Restoration Landlord shall deliver to Tenant certificate in reasonable

detail setting forth the expenditures made by Landlord for such Restoration

Section 9.3 The following shall be conditions precedent to each payment made to

Tenant as provided is Section 9.2 above

there shall be submitted to Depository and Landlord the certificate of the

aforesaid engineer or architect approved by Landlord pursuant to Section 9.1a stating that

the sum then requested to be withdrawn either has been paid by Tenant or is due and payable

to contractors subcontractors materialmen engineers architects or other Persons whose names

and addresses shall be stated who have rendered or furnished services or materials for the work

and giving brief description of such services and materials and the principal subdivisions or

categories thereof and the several amounts so paid or due to each of said Persons in respect

thereof and stating in reasonable detail the progress of the work up to the date of said certificate

ii no part of such expenditures has been or is being made the basis in any previous or then

pending requisition for the withdrawal of the Restoration Funds or has been made out of the

Restoration Funds received by Tenant iii the sum then requested does not exceed the value of

the services and materials described in the certificate and iv the balance of the Restoration

Funds held by Depository will be sufficient upon completion of the Restoration to pay for the

same in full and stating in reasonable detail an estimate of the cost of such completion

there shall be furnished to Landlord certificate of title insurance company

reasonably satisfactory to Landlord or other evidence reasonably satisfactory to Landlord

showing that there has not been filed any vendors mechanics laborers or materialmans

statutory or other similar lien affecting the Premises or any part thereof or any public

improvement lien with respect to the Premises or the Restoration affecting Landlord or the
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assets of or funds appropriated to Landlord which has not been discharged of record by
bonding or otherwise except such as will be discharged upon payment of the requisite amount

out of the sum then requested to be withdrawn and

at the time of making such payment there is no existing and unremedied Event of

Default on the part of Tenant

Section 9.4 If any loss damage or destruction occurs the estimated cost of

Restoration of which equals or exceeds three hundred and fifty thousand dollars $350000 in

the aggregate determined as provided in Section 9.1a as such amount shall be increased as

provided in Section 8.2a Tenant shall furnish to Landlord the following

at least thirty 30 Business Days prior to commencement of such

Restoration complete plans and specifications for the Restoration prepared by licensed

professional engineer or registered architect approved by Landlord which approval shall not be

unreasonably withheld together with the approval thereof and any required permits issued by

any Governmental Authority with respect to the Restoration all of the foregoing to be subject to

Landlords review and approval for conformity with the Master Development Plan and the

Design Guidelines all such plans and specifications and other materials for the Restoration shall

become the sole and absolute property of Landlord if for any reason this Lease shall be

terminated

ii at least ten 10 Business Days prior to commencement of such

Restoration contract reasonably satisfactory to Landlord in form assignable to Landlord

made with reputable and responsible contractor approved by Landlord which approval shall

not be unreasonably withheld providing for the completion of the Restoration in accordance

with the plans and specifications referred to in the preceding clause as approved by Landlord

and payment and performance bonds in forms and by sureties satisfactory to Landlord

naming the contractor as obligor and Landlord and Tenant as obligees each in penal sum

equal to no less than the estimated cost of the Restoration or in lieu thereof such other security

as shall be reasonably satisfactory to Landlord and

iii at least ten 10 Business Days prior to commencement of such

Restoration an assignment to Landlord or the contract so furnished and the bonds if any

provided thereunder such assignment to be duly exccuted and acknowledged by Tenant and by

its terms to he effective only upon the occurrence of an Event of Default under this Lease or

upon Landlords re-entry upon the Premises following an Event of Default prior to the complete

performance of such contract such assignment also to include the benefit of all payments made

on account of said contract including payments inadc prior to the effective date of such

ass ignment

Regardless of the cost or the estimated cost of any Restoration to the extent that

any Restoration involves work on the exterior of the Building or change in the height bulk or

setback of the Building from the height bulk or setback existing immediately prior to the

damage or destruction or any change to the interior of the Building that affects the size types of

possible use or character of the Public Areas or in any manner relating to or affecting

compliance with the Master Development Plan or the Design Guidelines or in the event such
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Restoration is commenced within ten 10 years from the date the Building shall have been

Substantially Completed the Construction Documents and as built plans then Tenant shall

furnish to Landlord at least thirty 30 Business Days prior to commencement of the Restoration

complete set of plans and specifications for the Restoration as provided in Section 9.4ai
and all of the provisions of Section 9.4a shall apply to such Restoration

In the event Tenant shall desire to modify the plans and specifications which

Landlord theretofore has approved pursuant to Section 9.4ai or pursuant to Section 9.4b
with respect to or which will in any way affect any aspect of the exterior of the Building the

height bulk or setback of the Building or the interior of the Building relating to the size types of

possible use or character of the Public Areas or which will affect compliance with the Design

Guidelines or the Master Development Plan or in the event such Restoration is commenced

within ten 10 years from the date the Building shall have been Substantially Completed the

Construction Documents and as built plans Tenant shall submit the proposed modifications to

Landlord Landlord shall review the proposed modifications to determine whether or not they

conform to the Master Development Plan and the Design Guidelines Construction

Documents and as built plans and ii provide for design finishes and materials which are

consistent with and comparable in quality to those provided for in the previously approved plans

and specifications and shall approve such proposed modifications if they do so conform and so

provide If Landlord reasonably determines that the proposed modifications are not satisfactory

in light of the above criteria Landlord shall so advise Tenant specifying in what respect the

plans and specifications as so modified do not conform to the Master Development Plan or the

Design Guidelines Construction Documents and as built plans or do not provide for design

finishes and materials which are consistent with and comparable in quality to those provided for

in the previously approved plans and specifications Within twenty 20 Business Days after

Landlord shall have so notified Tenant Tenant shall revise the plans and specifications so as to

meet Landlords objections and shall deliver same to Landlord for review Each review by

Landlord shall bc carried out within fifteen 15 Business Days of the date of delivery of the

plans and specifications as so revised or one or more portions thereof by Tenant and if

Landlord shall not have notified Tenant of its determination within such fifteen 15 Business

Day period it shall be deemed to have determined that the proposed modifications are

satisfactory Landlord shall not review portions of the previously approved plans and

specifications which Landlord has previously determined to be satisfactory provided same have

not been changed by Tenant

Section 9.5 If the estimated cost of any Restoration dctcrmincd as providcd in

Section 9.1a exceeds both three hundred and fifty thousand dollars $350000 as such

amount shall be incrcased as provided in Section 8.2a and iithe net insurance proceeds then

prior to the commencement of such Restoration Tenant shall deposit with Depository as

security for completion of the Restoration bond cash or other security satisfactory to Landlord

in the amount of such excess to be held and applied by Depository in accordance with the

provisions of Section 9.2

Section 9.6 This Lease shall not terminate or be forfeited or be affected in any manner

and there shall be no reduction or abatement of the Rental payable hereunder by reason of

damage to or total substantial or partial destruction of the Premises or any part thereof or by

reason of the untenantability of the same or any part thereof for or due to any reason or cause
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whatsoever and Tenant notwithstanding any law or statute present or future waives any and all

rights to quit or surrender the Premises or any part thereof Tenant expressly agrees that its

obligations hereunder including without limitation the payment of Rental shall continue as

though the Premises had not been damaged or destroyed and without abatement suspension

diminution or reduction of any kind It is the intention of Landlord and Tenant that the foregoing

is an express agreement to the contrary as provided in Section 227 of the Real Property Law of

the State of New York

Section 9.7 If for any completed Restoration Tenant has not theretofore delivered

same to Landlord Tenant shall deliver to Landlord within thirty 30 days of the completion of

such Restoration complete set of as built plans thereof together with statement in writing

from registered architect or licensed professional engineer that such plans are complete and

correct

ARTICLE 10

CONDEMNATION

Section 10.1 If the whole or substantially all of the Premises shall be taken

excluding taking of the fee interest in the Premises or any leasehold interest superior to that of

Tenants if after such taking Tenants rights under this Lease are not affected for any public or

quasi-public purpose by any lawful power or authority by the exercise of the right of

condemnation or eminent domain or by agreement among Landlord Tenant and those authorized

to exercise such right this Lease and the Term shall terminate and expire on the date of such

taking and the Rental payable by Tenant hereunder shall be equitably apportioned as of the date

of such taking

The term substantially all of the Premises shall mean such portion of the

Premises as when so taken would leave rcmaining balance of the Premises which due either

to the area so taken or the location of this part so taken in relation to the part not so taken would

not under economic conditions applicable zoning laws building regulations then existing or

prevailing or the Master Development Plan and after perfornrnnce by Tenant of all covenants

agreements terms and provisions contained herein or by law required to be observed or

performed by Tenant permit the Tenant to continue the feasible operation of the Premises If

there be any dispute as to whether or not substantially all of the Premises has been taken such

dispute shall be resolved by arbitration in accordance with the provisions of Article 39

If the whole or substantially all of the Premises shall be taken or condemned as

provided in Section 10.1a the award awards or damages in respect thereof shall be

apportioned as follows there shall first be paid to Landlord so much of the award which is

for or attributable to the value of the Land considered as unencumbered by this Lease and

the Master Lease and as unimproved except for Landlords Civic Facilities and other site

improvements made by Landlord and Landlords Civic Facilities on the Premises iithere

shall next be paid to Landlord so much of the award that is for or attributable to the value of the

Building and bears the same ratio to the total of such portion of the award as the amount of the

Maximum Construction Payment at such time bears to the sum of the Maximum Construction

Payment at such time and the total amounts expended by Tenant from other sources in
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connection with Tenants obligation to construct the Building in accordance with the provisions

of this Lease and iii the balance of such award awards and damages shall be paid to Tenant

If there be any dispute as to which portion of the award is attributable to the Land and Landlords

Civic Facilities and which portion is attributable to the Building or as to the amount of

Landlords and Tenants respective contributions to the cost of construction of the Building such

dispute shall be resolved by arbitration in accordance with the provisions of Article 39

Each of the parties shall execute any and all documents that may be reasonably

required in order to facilitate collection by them of such awards

Section 10.2 For purposes of this Article 10 the date of taking shall be deemed to be

the earlier ofi the date on which actual possession of the whole or substantially all of the

Premises or part thereof as the case may be is acquired by any lawful power or authority

pursuant to the provisions of the applicable federal or New York State law or ii the date on

which title to the Premises or the aforesaid portion thereof shall have vested in any lawful power

or authority pursuant to the provisions of the applicable federal or New York State law

Section 10.3 If less than substantially all of the Premises shall be so taken this Lease

and the Term shall continue as to the portion of the Premises remaining without abatement of

Rental or diminution of any of Tenants obligations hereunder Tenant whether or not the award

or awards if any shall be sufficient for the purpose shall subject to Unavoidable Delays

proceed diligently to Restore any remaining part of the Premises not so taken so that to the extent

reasonably practical the latter shall be complete operable self-contained architectural units in

good condition and repair and capable of being used for the Museum Uses in conformity with

this Lease the Master Development Plan the Design Guidelines and to the extent reasonably

practicable in the event such Restoration is commenced within ten 10 years from the date the

Building shall have been Substantially Completed the Construction Documents and the as

built plans In the event of any taking pursuant to this Section 10.3 the entire award

attributable to the Land taken considered as unimproved and unencumbered by this Lease and

the Master Lease and the fair market value of Landlords Civic Facilities in any proceeding with

respect to such taking shall be first paid to Landlord and the balance of the award if any shall

be paid to Depository except that if such award shall be less than two hundred and fifty thousand

dollars $250000 as such amount shall be increased as provided in Section 8.2a such

balance shall be payable in trust to Tenant provided that if the Master Lease requires payment

in treat to Landlord or mortgagee such award shall be paid as provided therein for application

to the cost of Restoration of the part of the Premises not so taken Subject to the provisions and

limitations in this Article 10 Depository shall make available to Tenant as much of that portion

of the award actually received and held by Depository if any less all necessary and proper

expenses paid or incurred by Depository and Landlord in the condemnation proceedings as may

be necessary to pay the cost of Restoration of the part of the Premises remaining Such

Restoration shall be done in accordance with and subject to the provisions of Article

Payments to Tenant as aforesaid shall be disbursed in the manner and subject to the conditions

set forth in Article Any balance of the award held by Depository and any cash and the

proceeds of any security deposited with Depository pursuant to Section 10.4 remaining after

completion of the Restoration shall be paid to Tenant Each of the parties shall execute any and

all documents that may be reasonably required in order to facilitate collection by them of such

awards
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Section 10.4 In the case of any Restoration required by the terms of Section 10.3 the

cost of which as determined in the maimer set forth in Section 9.1a exceeds both two

hundred and fifty thousand dollars $250000 as such amount shall be increased as provided in

Section 8.2a and ii the balance of the condemnation award after payment of the expenses set

forth in Section 10.3 Tenant shall prior to the commencement of such Restoration deposit with

Depository bond cash or other security satisfactory to Landlord in the amount of such excess

to be held and applied by Depository in accordance with the provisions of Section 10.3 as

security for the completion of the Restoration

Section 10.5 If the temporary use of the whole or any part of the Premises shall be

taken for any public or quasi-public purpose by any lawful power or authority by the exercise of

the right of condemnation or eminent domain or by agreement between Tenant and those

authorized to exercise such right Tenant shall give prompt notice thereof to Landlord and the

Tenn shall not be reduced or affected in any way and Tenant shall continue to pay in full the

Rental payable by Tenant hereunder without reduction or abatement and Tenant shall be entitled

to receive for itself any award or payments for such use provided however that

if the taking is for period not extending beyond the Term and if such award or

payment is made less frequently than in quarterly installments the same shall be paid to and held

by Depository as fund which Depository shall apply from time to time to the payment of

Rental except that if such taking results in changes or alterations in the Premises which would

necessitate an expenditure to Restore such Premises to their former condition then portion of

such award or payment considered by Landlord in its reasonable opinion as appropriate to cover

the expenses of the Restoration shall be retained by Depository without application as aforesaid

and applied and paid over toward the Restoration of such Premises to their former condition

substantially in the same manner and subject to the same conditions as provided in Section 10.3

and any portion of such award or payment which shall not be required pursuant to this

Seption 19.5a to be applied to the Restoration of the Premises or to the payment of Rental until

the end of the Term or if the taking is for period terminating prior to the end of the Term
until the end of such period shall be paid to Tenant or

if the taking is for period extending beyond the Term such award or payment

shall be apportioned between Landlord and Tenant as of the Expiration Date and Landlords and

Tenants share thereof if paid less frequently than in quarterly installments shall be paid to

Depository and applied in accordance with the provisions of Section 10.5a provided however

that the amount of any award or payment allowed or retained for the Restoration of the Premises

and not previously applied for such purpose shall remain the property of Landlord if this Lease

shall expire prior to such Restoration

Section 10.6 In ease of any governmental action not resulting in the taking or

condemnation of any portion of the Premises but creating right to compensation therefor such

as the changing of the grade of any street upon which the Premises abut this Lease shall

continue in full force and effect without reduction or abatement of Rental and the entire award

shall be paid to Landlord

Section 10.7 In the event of negotiated sale of all or portion of the Premises in lieu of

condemnation the proceeds shall be distributed as provided in cases of condemnation
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Section 10.8 Landlord and Tenant shall be entitled to file claim and otherwise

participate in any condemnation or similarproceeding and all hearings trials and appeals in

respect thereof

Section 10.9 Notwithstanding anything to the contrary contained in this Article 10 in

the event of any permanent or temporary taking of all or any part of the Premises Tenant shall

have the exclusive right to assert claims for any trade fixtures and personal property so taken

which were the property of Tenant but not including any Equipment and for relocation

expenses of Tenant and all awards and damages in respect thereof shall belong to Tenant and

Landlord hereby waives any and all claims to any part thereof provided however that if there

shall be no separate award or allocation for such trade fixtures or personal property then such

claims of Tenant or awards and damages shall be subject and subordinate to landlords claims

under this Article 10

ARTICLE 11

TRANSFER ASSIGNMENT SUBLETTING ETC

Section 11.1 Neither this Lease nor any interest of Tenant in this Lease shall be sold

assigned or otherwise transferred whether by operation of law or otherwise and Tenant shall

not mortgage or otherwise encumber this Lease or any interest of Tenant in this Lease The

incorporation documents and bylaws of any corporation which directly or indirectly is Tenant

shall not be changed in any manner which would change the purposes or control of Tenant nor

shall there be any merger or consolidation of such corporation into or with another corporation

any such change verger or consolidation being herein referred to as Transfer Tenant shall

not sublet all of any portion of the Premises without the written consent of Landlord in each

case which consent may be withheld by Landlord in its discretion for any reason or no reason

whatsoever No person shall serve as an officer or director of Tenant if the person has been

convicted of felony or for any other reason has been disqualified from or otherwise restricted

or limited in entering into transactions or doing business with New York City the State of New

York or any public corporation under the laws of the State of New York

Section Ii .2 No subletting of the Premises shall have any validity except upon

compliance with the provisions of this Article 11

Section 11 .3 Any consent by Landlord under Section Ii .1 shall apply only to the

specific transaction thereby authorized and shall not relieve Tenant from any requirement

hereunder of obtaining the consent of Landlord to any other transaction

Section 11.4 If Tenant receives Landlords written consent which consent shall not

unreasonably be withheld or delayed and subject to the provisions of this Section 11.4 Tenant

may enter into agreements for the rental of accessory space of one thousand 1000 square feet

or less in the Building or the occupancy of such space pursuant to licenses or concessions for

periods of eighteen 18 months or less during the Term all of such agreements being herein

referred to collectively as Subleases and the occupants pursuant to Subleases as

Subtenants Each Sublease shall obligate the Subtenant pursuant thereto to occupy and use

the premises included therein for purposes in accordance and consistent with this Lease the
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Master Development Plan the Design Guidelines the Requirements the Master Lease and the

Certificate of Occupancy Tenant shall deliver to Landlord all documents and information about

any proposed Subtenant and Sublease as Landlord may reasonably require Tenant shall

promptly and diligently enforce all of its rights as the sublandlord under all Subleases in

accordance with the terms thereof

Section 11.5 Notwithstanding the provision for Landlord consent contained in

Section 11.1 and the space and time period limitations contained in Section 11.4 Tenant may

permit qualified non-profit organization or non-profit organizations other than Tenant to use

portion or portions of the Building not to exceed at any time twelve thousand 12000 square

feet of space in the aggregate for public exhibitions consistent with Museum Uses and subject to

all other provisions of this Lease Any such qualified non-profit organization shall be deemed

subtenant under this Lease and the agreement under which Tenant permits any such non-profit

organization to use portion or portions of the Building shall be deemed Sublease under this

Lease

Use of the Building by qualified non-profit organization or organizations as described

in the previous paragraph shall be subject to Landlords prior written notice to Tenant stating that

in Landlords reasonable judgment the purposes activities past conduct financial resources and

reputation of the non-profit organization or organizations are such that it is appropriate for such

organization or organizations to use portion or portions of the Building Landlord

acknowledges that as of the Commencement Date Yeshiva University located at 500 West

185th Street New York New York meets the requirements of the preceding sentence The use

of portion or portions of the Building pursuant to this Section 11.5 by Yeshiva University or

any other non-profit organization or organizations shall be subject to review by Landlord on the

first and on each subsequent anniversary of the Commencement Date in the case of Yeshiva

University and in all other cases on such anniversary of the date of Landlords notice described

in the first sentence of this paragraph Within ninety 90 days after each such review Landlord

may notify Tenant that any such use is required to terminate one hundred eighty 180 days after

Tenant is so notified if in Landlords reasonable judgment the purposes activities past conduct

financial resources or reputation of such non-profit organization or organizations shall be such

that it is no longer appropriate for such organization or organizations to use portion or portions

of the Building

Section 11 .6 The fact that violation or breach of any of the terms provisions or

conditions of this Lease or of the Master Lease results from or is caused by an act or omission by

any Subtenant or subtenant of Subtenant or any other occupant of the Building shall not relieve

Tenant of Tenants obligation to cure the same Tenant shall take any and all reasonable steps

necessary to prevent any such violation or breach

Section 11.7 Landlord during the continuance of an Event of Default by Tenant may

collect subrent and all other sums due under Subleases and apply the net amount collected to

Rental but no such collection shall be or be deemed to be waiver of any agreement term

covenant or condition of this Lease or the acceptance by Landlord of any Subtenant as tenant

hereunder or release of Tenant from performance by Tenant of its obligations under this Lease
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Section 11.8 To secure the prompt and full payment by Tenant of the Rental and the

faithful performance by Tenant of all the other terms and conditions herein contained on its part

to be kept and performed Tenant hereby assigns transfers and sets over unto Landlord all of

Tenants right title and interest in and to all Subleases and hereby confers upon Landlord its

agents and representatives right of entry in and sufficient possession of the Premises to

permit and insure the collection by Landlord of the rentals and other sums payable under the

Subleases The exercise of the right of entry and qualified possession by Landlord shall not

constitute an eviction of Tenant from the Premises or any portion thereof and should said right of

entry and possession be denied Landlord its agent or representative Landlord in the exercise of

said right may use all requisite force to gain and enjoy the same without responsibility or

liability to Tenant its servants employees guests or invitees or any Person whomsoever

provided however that such assignment shall become operative and effective only if an

Event of Default shall occur and remain uncured or this Lease and the Term shall be

cancelled or terminated pursuant to the terms covenants and conditions hereof or there

occurs repossession under dispossess warrant or other re-entry or repossession by Landlord

under the provisions hereof or applicable law and then only as to such of the Subleases that

Landlord has agreed to take over and assume

Section 11.9 At any time and from time to time upon Landlords demand Tenant

promptly shall deliver to Landlord schedule of all Subleases setting forth the names of all

Sub-tenants the commencement and expiration dates of such Subleases and the rental payable

thereunder and any additional information with respect thereto that Landlord shall reasonably

request Upon the reasonable request of Landlord Tenant shall permit Landlord and its agents

and representatives to inspect all Subleases including all amendments and changes thereto and

at Landlords expense to make copies thereof

Section 11.10 All Subleases shall provide that they are subject to this Lease and to

the Master Lease the Subtenants will not pay rent or other sums under the Subleases for

more than one month in advance excluding security and other deposits required under such

Sublease and at Landlords option on the termination of this Lease pursuant to Article 27
the Subtenants will attorn to or enter into direct sublease on identical terms with Landlord

ARTICLE 12

ADDITIONAL COVENANTS

Section 12.1 Tenant will endeavor to continue its policy of co-sponsoring educational

and cultural events with community organizations and of encouraging participation in such

events and the use of the Premises in connection with such events by residents of Battery Park

City and visitors to lower Manhattan Tenant shall deliver to Landlord as soon as practicable

after the end of each Quarterly Period but in no event later than thirty 30 days thereafter

written report of such activities to Landlord

Section 12.2 Landlord shall retain all rights to use develop sell or otherwise transfer

permitted Floor Area on Site 14 in excess of the aggregate Floor Area of the Building which

development rights may be used by Landlord in its sole discretion provided however that

Landlord will not develop any Floor Area on any portion of Site 14 not leased to Tenant
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ARTICLE 13

OMITTEDI

ARTICLE 14

CONSTRUCTION OF BUILDING

Section 14.1 Tenant shall promptly satisfy the requirements of this Lease in order

to commence and diligently complete subject to Unavoidable Delays construction of the

Building Tenant shall thereafter using reputable and responsible contractor or construction

manager approved by Landlord which approval shall not be unreasonably withheld promptly

commence subject to Unavoidable Delays on or before the Construction Commencement Date

and subject to Unavoidable Delays diligently proceed with construction of the Building in

accordance with the Requirements Master Development Plan the Design Guidelines the

Construction Documents and the applicable provisions of this Lease Tenant shall as soon as

practicable obtain from New York City and all other Governmental Authorities all permits

consents certificates and approvals required for construction of the Building At the request of

Tenant Landlord at no cost or expense to it shall within ten 10 days of Tenants request

execute and deliver any documents or instruments reasonably required to obtain such permits

consents certificates and approvals provided such documents or instruments do not impose any

liability or obligation on Landlord

aa Tenant shall not undertake Commencement of Construction consisting of any

excavation foundation driving of piles and other like below grade work collectively Below

Grade Work on the Land unless and until the following conditions have been satisfied

Tenant shall have obtained and delivered to Landlord copies of all

necessary permits consents certificates and approvals for all such Below Grade Work from all

Governmental Authorities which are required to have been attained prior to commencement of

any such Below Grade Work

ii Tenant shall have delivered to Landlord executed copies of Tenants

contracts with respect to the Below Grade Work including without limitation contracts with the

Architect the structural engineer and all Construction Agreements between Tenant and

contractors and construction manager covering the Below Grade Work which Construction

Agreements shall each contain provisions that each and every payment to any such contractor or

materialman by Tenant before completion of fifty percent 50% of the Below Grade Work shall

not exceed ninety percent 90% of the value of the work completed when payment is requested

by said contractor or materialman and

iii Tenant shall have delivered to Landlord the original policies of insurance

or duplicate originals thereof in accordance with Section 14.3b

Tenant shall not undertake construction of the Building consisting of other than

Below Grade Work unless and until Tenant has deposited the all Further Deposits then required

to have been made into the Trust Account and the following conditions have been satisfied
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Tenant shall have obtained as aforesaid and delivered to Landlord copies

of all necessary permits consents certificates and approvals for such construction from all

Governmental Authorities which are required to have been obtained prior to Commencement of

Construction

ii Landlord shall have reviewed the Construction Documents in the manner

provided herein and shall have determined that they conform to the Master Development Plan

the Design Guidelines and the Design Development Plans

iii Tenant shall have delivered to Landlord executed copies of Tenants

contract with the Architect for design of the Building and related construction administration

and all Construction Agreements between Tenant and all contractors and materialmen for

construction of the Building which Construction Agreements shall be assignable to Landlord

and shall each contain provisions that each and every payment to any such contractor or

materialman by Tenant before completion of fifty percent 0% of the work and other

obligations required to be performed by such contractor or materialman shall not exceed ninety

percent 90% of the value of the work completed when payment is requested by said contractor

or materialman

iv Tenant shall have delivered to Landlord the original policies of insurance

or duplicate originals thereof in accordance with Section 14.3b and

Tenant shall have submitted to Landlord estimates and budget of all

Allowable Costs necessary for Completion of the Building and opening the Building to the

publk in accordance with the provisions of this Lease which estimates shall be prepared by

qualified cost estimators accompanied by written certification from Tenants construction

manager in form and substance satisfactory to Landlord to the effect that such budget includes

amounts sufficient to pay all costs for Completion of the Building in accordance with the

Construction Documents and shall have also submitted to Landlord budget of Excluded Costs

that are required or expected to be incurred at any time in connection with Completion of the

Building or opening the Building to the public all of which estimates and budgets shall have

been approved by Landlord

The budgets submitted by Tenant to Landlord as described in Section 14 bv
shall not be approved by Landlord unless

the budget of Allowable Costs shall include in addition to estimates of all

Allowable Costs needed to complete construction of the Building and open the Building to the

public in accordance with the provisions of this Lease an allowance for design architectural and

construction contingencies equal to twenty percent 20% or such lower percentage as Landlord

may approve of the estimated costs included in such budget for hard costs Design Fees and

usual museum fit-up as described in clauses ii and iv of the definition of Allowable

Costs it being agreed by Landlord however that such allowance for contingencies included in

such budget may be reduced from twenty percent 20% to five percent 5% of such estimated

costs if construction firm or firms acceptable to Landlord provides to Tenant before the start of

any on or above grade construction work on the Land guaranteed overall fixed price or

guaranteed overall maximum price to construct all portions of the Building exterior and interior
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in accordance with complete and coordinated Construction Documents for the entire Building

including interior finishes installations furnishings and furniture and such guaranteed overall

fixed price or guaranteed overall maximum price is included in full in Allowable Costs and if all

other conditions and requirements for Commencement of Construction by Tenant under this

Lease have been complied with and

ii the total amount of the budget of Allowable Costs submitted to Landlord

including the allowance for contingencies pursuant to the preceding clause shall not exceed

the sum of cash and the investments equivalent to cash available to Tenant for the timely

payment of Allowable Costs and the commitments of governmental entities for funding

other than the Maximum Construction Payment or any portion thereof and the Site 14

Payment and the enforceable commitments of non-government contributors under written

pledges which commitments are satisfactory to Landlord to assure the availability of the

amounts committed for the timely payment of Allowable Costs and the Maximum

Construction Payment and

iii the budget of Excluded Costs shall not exceed the sum of the cash and the

investments equivalent to cash available to Tenant and the commitments to Tenant or the

Commission under enforceable pledges or guarantees other than the Site 14 Payment for the

timely payment of Excluded Costs

Tenant shall obtain such other permits consents certificates and approvals as

may be required from time to time to continue and complete the construction of the Building

Within ten 10 days after request by Landlord Tenant shall execute and deliver to Landlord an

assignment to Landlord of each Construction Agreement executed by Tenant as contemplated

under this Article 14 and the bonds or other security provided under each such Construction

Agreement such assignment to be duly executed and acknowledged by Tenant and by its terms

to be effective only upon any termination of this Lease or upon Landlords re-entry upon the

Premises or following any Event of Default prior to the complete performance of such

Construction Agreement such assignment also to include the benefit of all payments made on

account of such Construction Agreement including payments made prior to the effective date of

such assignment Tenant shall deliver to Landlord within fifteen 15 Business Days after

Commencement of Construction its certification setting forth the date of Commencement of

Construction In the event Landlord shall not have objected to such date within fifteen 15
Business Days after Tenant shall have submitted its certification to Landlord such date shall be

deemed to be the date of Commencement of Construction In the event Landlord shall have

delivered its objection within such fifteen 15 Business Day period and the parties shall be

unable to agree on such date such dispute shall be resolved by arbitration pursuant to Article 39

The foregoing provisions of this Section 14.1 shall not extend any time limit

concerning construction of the Building otherwise applicable under this Lease and no Default or

Event of Default based on or resulting from Tenants failure or inability to comply with any

such time limit due in whole or in
part to the provisions of this Section 14.1 shall be excused or

otherwise affected

Section 14.2 Tenant has submitted to Landlord and Landlord has approved

pre-schematie drawings for the Building prepared by the Architect and in accordance with
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Landlords submission requirements for pre-schematics Exhibit hereto lists by title and date

the pre-schematic drawings referred to in the previous sentence the Pre-Schematics

Tenant shall as soon as reasonably practicable after the date hereof submit to

Landlord for its review scaled schematic drawings the Schematics prepared by the Architect

and in accordance with Landlords submission requirements for schematics such requirements

being more particularly described in the Design Guidelines Any changes in the Schematics

from the Pre-Schematics shall be identified in reasonable detail If Landlord determines that the

Schematics conform to the Master Development Plan the Design Guidelines and the

Pre-Schematics Landlord shall notify Tenant to that effect If Landlord determines that the

Schematics do not so conform to the Master Development Plan the Design Guidelines and the

Pre-Schematics Landlord shall so notify Tenant specifying those respects in which the

Schematics do not so conform and Tenant shall revise the Schematics to so conform and shall

resubmit the same to Landlord for review Each review by Landlord shall be carried out within

fifteen 15 Business Days after the date of submission of the Schematics or revised Schematics

as the case may be by Tenant and if Landlord shall not have notified Tenant of its

determination within such fifteen 15 Business Day period it shall be deemed to have

determined that the Schematics do conform to the Master Development Plan the Design

Guidelines and the Pre-Schematics

As soon as practicable after Landlord shall have notified Tenant that the

Schematics conform to the Master Development Plan the Design Guidelines and the

Pre-Schematics Tenant shall submit to Landlord for its review design development plans and

outline specifications for the Building the Design Development Plans prepared by the

Architect and in accordance with Landlords submission requirements for design development

such requirements being more particularly described in the Design Guidelines Any changes in

the Design Development Plans from the Schematics shall be identified in reasonable detail If

Landlord determines that the Design Development Plans conform to the Master Development

Plan the Design Guidelines and the Schematics Landlord shall notify Tenant to that effect If

Landlord determines that the Design Development Plans do not conform to the Master

Development Plan the Design Guidelines and the Schematics Landlord shall so notify Tenant

specifying those respects in which the Design Developmcnt Plans do not so conform and Tenant

shall revise the same to so conform and shall resubmit the Design Development Plans to

Landlord for review Each review by Landlord shall be carried out within fifteen 15 Business

Days after the data of submission of the Design Development Plans or revised Design

Development Plans as the case may be by Tenant and if Landlord shall not havc notificd

Tenant of its determination within such fifteen 15 Business Day period it shall be deemcd to

have determined that the Design Development Plans do conform to the Master Development

Plan the Design Guidelines and thc Schematics

As soon as practicable after Landlord shall have notified Tenant that the Design

Development Plans conform to the Master Development Plan the Design Guidelines and the

Schematics Tenant shall submit to Landlord final contract plans and specifications for the

Building prepared by the Architect and in accordance with Landlords requirements for final

contract plans and specifications such requirements being more particularly described in the

Design Guidelines Any changes in such final contract plans and specifications from the Design

Development Plans shall be identified in reasonable detail The final contract plans and

Nynocso3/934853 42



specifications shall be reviewed by Landlord to determine whether or not they conform to the

Master Development Plan the Design Guidelines and the Design Development Plans If

Landlord detennines that they do so conform Landlord shall notify Tenant to that effect If

Landlord determines that the final contract plans and specifications do not conform to the Master

Development Plan the Design Guidelines and the Design Development Plans Landlord shall so

notify Tenant specifying those respects in which the final contract plans and specifications do

not so conform and Tenant shall revise the same to so conform and shall resubmit the final

contract plans and specifications to Landlord for review Each review by Landlord shall be

carried out within fifteen 15 Business Days after the date of submission of the final contract

plans and specifications or revised final contract plans and specifications as the case may be by

Tenant and if Landlord shall not have notified Tenant of its determination within such

fifteen 15 Business Day period it shall be deemed to have determined that the final contract

plans and specifications do conform to the Master Development Plan the Design Guidelines and

the Design Development Plans The final contract plans and specifications that have been

determined to conform to the Master Development Plan the Design Guidelines and the Design

Development Plans as the same may be changed from time to time by Tenant to the extent such

changes are approved by Landlord as hereinafter provided are hereinafter referred to as the

Construction Documents

In the event that Tenant shall desire to modify the Construction Documents with

respect to or in any other way so as to affect any aspect of the exterior of the Building or the

height bulk or setback of the Building or the compliance of the Building with the Master

Development Plan or the Design Guidelines or the interior of the Building regarding the size

types of possible use or character of the Public Areas Tenant shall submit the proposed

modifications to Landlord for approval prior to making or implementing any such modification

All such modifications shall be identified in reasonable detail Tenant shall not be required to

submit to Landlord proposed modifications of the Construction Documents which otherwise

affect solely the interior of the Building Landlord shall review the proposed modifications to

determine whether or not they conform to the Master Development Plan the Design

Guidelines and this Lease and ii provide for design and with respect to the exterior of the

Building provide for finishes and materials which are consistent with and comparable in quality

to those provided for in the Construction Documents If Landlord determines that they do so

conform and provide Landlord shall notify Tenant to that effect If Landlord determines that the

Construction Documents as so modified do not conform to the Master Development Plan the

Design Guidelines and the Lease or do not provide for such design finishes and materials

Landlord shall so notify Tenant specifying those respects in which thcy do not so conform or

provide and Tenant shall revise the same to meet Landlords objections and shall resubmit them

to Landlord for review Each review by Landlord shall be carried out within fifteen 15
Business Days after the date of submission by Tenant of the Construction Documents as so

modified and if Landlord shall not havc notified Tenant of its determination within such

fifteen 15 Business Day period it shall be deemed to have determined that the proposed

modifications are satisfactory

Notwithstanding the provisions of Section 14.2e if after the Commencement of

Construction Tenant makes good faith determination that any proposed modification which

requires Landlords approval under Section 14.2e is of minor or insubstantial nature Tenant

may so advise an employee designated by Landlord Landlords Project Manager delivering

NYDOCSO3/934853 43



to him or her written statement setting forth the proposed modification and the basis for

Tenants determination and simultaneously delivering copies of said statement to Landlords

President and Chief Executive Officer and Vice President for Planning and Design Landlords

Project Manager shall in writing before the expiration of the fifth 5th full Business Day after

the receipt of said advice either notify Tenant of its approval of said proposed modification or

ii notify Tenant that Tenant is required to submit the proposed modification to Landlord as

provided in Section 14.2e In the event Landlords Project Manager acts in accordance with

clause iiof the preceding sentence Landlord after receipt from Tenant of the proposed

modification shall endeavor to expedite its review thereof and notification to Tenant of its

determination Nothing set forth in this Section 14.2f shall require Landlord to notify Tenant

of Landlords determination earlier than the expiration of the fifteen 15 Business Day period

set forth in Section 14.2e with respect to such modification provided however that if

Landlords Project Manager shall not have notified Tenant pursuant to either clause or

clause ii of the preceding sentence within the five Business Day period set forth above

Landlord shall be deemed to have approved the proposed modification

The Construction Documents shall comply with the Requirements including but

not limited to the Building Code of New York City The responsibility to assure such

compliance shall be Tenants Landlords determination that the Construction Documents

conform to the Master Development Plan the Design Guidelines and any other standard shall not

be nor shall it be construed to be or relied upon as determination that the Construction

Documents comply with the Requirements In the event that there shall be conflict between the

Requirements and the Master Development Plan or the Design Guidelines the Requirements

shall prevail

In addition to the documents referred to in Section 14.1 and this Section 14.2

Tenant shall at least forty-five 45 Business Days prior to ordering the same for incorporation

into the Building submit to Landlord samples of all materials to be used on the exterior of the

Building including without limitation windows and masonry and the same shall be subject to

Landlords approval for conformity to the Design Guidelines the Master Development Plan and

the Construction Documents If Landlord shall have failed to object to any of such materials

within fifteen 15 Business Days after its receipt of such materials it shall bc deemed to havc

approved such materials Landlord reserves the right to maintain at its cost its field personnel at

the Premises to observc Tenants construction methods and techniques and Landlord shall be

entitled to have its field personnel or other designees attend Tenants job and/or safety meetings

No such observation or attendance by Landlords personnel or designees shall impose upon

Landlord any responsibility for any failure by Tenant to observe applicable Requirements or

safety practices in connection with such construction or constitute an acceptance of any work

which does not comply in all respects with the Requirements and the provisions of this Lease

Notwithstanding anything herein contained to the contrary Tenant represents and

covenants that it will not seek to obtain any amendment of variance under or map or text

change to the Zoning Resolution with respect to the Premises

Tenant shall not construct or permit to exist any Building on the Land unless the

Building complies with the Master Development Plan and the Design Guidelines
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The Building shall be designed and constructed so that following Completion of

the Building and at all times during the Term the Building shall include an area to

memorialize the victims of the Holocaust ii museum and exhibition area related or devoted to

the Holocaust and consistent with the Museum Uses and iii any other areas and facilities

deemed necessary for exhibitions and other purposes consistent with the Museum Uses

provided however that at all times during the Term at least seventy-five percent 75% of the

space in the Building shall consist of memorial museum and exhibition space referred to herein

as the Public Areas designed and intended for use by members of the general public

assembled in significant numbers at the same time in space without divisions or other barriers as

contrasted with separate individual use or use by small numbers of isolated individuals or small

isolated groups

In addition to submitting the samples referred to in Section 14.Zjjfi Tenant shall

at least forty-five 45 Business Days prior to ordering the same submit to Landlord drawings

and specifications of any lettering signs decorations showcases displays display windows

planters illumination or sound devices to be used on the exterior of the Building or in any area

adjacent to the Building and the same shall not be installed upon or attached or affixed to the

exterior of or in the area adjacent to the Building without the prior written approval of Landlord

Landlord acknowledges and agrees that in order to meet Tenants construction

schedule Tenant may be required to fast track certain aspects of the final detailed plans and

specifications and of the excavation and foundation stage of the construction process Landlord

agrees within the limitations of sound construction practice to cooperate with Tenant as

reasonably requested from time to time by Tenant in fast tracking the construction of the

Building Such cooperation may include and may only include shortening the review periods

provided for herein ii reviewing certain aspects of the Design Development Plans and

Construction Documents prior to completion and submission to Landlord of every aspect thereof

and Hi permitting Tenant to begin foundation work prior to completion and approval by

Landlord of the Construction Documents

Tenant covenants and agrees that in the construction of the Building Tenant and

any employee officer agent or representative of Tenant shall not pay lend or deliver or agree

to pay lend or deliver or request demand require extort receive or accept or agree to request

demand require extort receive or accept any payment loan sum of money property or other

thing of value including without limitation any bribe kickback other unlawful payment loan

gratuity fcc or charge of any nature or kind whatsoever in violation of this Lease the Labor

Management Relations Act of 1947 as amended the Labor Management Reporting and

Disclosure Act as amended and any and all other Requirements In the event that Landlord in

its reasonable discretion determines that Tenant has failed to comply with the provisions of this

Section 14.2n then notwithstanding any other provision in this Lease to the contrary and in

addition to any and all other rights and remedies available to Landlord under this Lease at law

in equity or otherwise Landlord in its sole and absolute discretion shall have the right to

demand that Tenant immediately take all necessary action to terminate the employee officer

agent or representative who caused the violation of this Section 14.2n

Section 14.3 Commencing on the Commencement Date Tenant shall provide or

cause to be provided and thereafter shall keep in full force and effect or cause to be kept in full

NYDOC5O3/93483 45



force and effect with respect to the Premises until Commencement of Construction insurance

coverage of the types set forth in Section 8.laii and 8.1avii with coverage limit of not

less than five million dollars $5000000 Prior to the Commencement of Construction Tenant

shall provide or cause to be provided and thereafter shall keep or cause to be kept in full force

and effect or cause to be kept in frill force and effect with respect to the Premises until

Completion of the Building the following

commercial general liability insurance naming contractor or construction

manager as named insured and as additional insureds Tenant Landlord and Master Landlord

such insurance to insure against liability for bodily injury and death and for property damage in

such amount as may from time to time be reasonably required by Landlord which shall be not

less than twenty million dollars $20000000 combined single limit nor more than such amount

as at the time in question is customarily carried by prudent owners with like buildings and

improvements under construction in like locations such insurance to include

operations-premises liability contractors protective liability on the operations of all

subcontractors completed operations to be kept in force for not less than three years after

Substantial Completion of the Building broad form contractual liability designating the

indemnity provisions of the Construction Agreements and this Lease but with regard to the

indemnity provisions of this Lease limited to claims accidents injuries and damages arising

from or attributable to negligence or any other risk covered by such general liability insurance

broad form property damage all coverage fomerly provided under the broad form

comprehensive general liability endorsement and if the contractor is undertaking foundation

excavation or demolition work an endorsement that such operations are covered and that the

XCU Exclusions have been deleted

ii automobile liability insurance for all owned non-owned leased rented

and/or hired vehicles insuring against liability for bodily injury and death and for property

damage in an amount not less than five million dollars $5000000 combined single limit such

insurance to name Tenant contractor if carried by contractor as named insured and as

additional insurcds Landlord Master Landlord and any general contractor or construction

manager engaged by Tenant Tenant if contractor carriec such insurance

iii workers compensation New York State disability and other statutory

New York State insurance for all persons employed in connection with the construction at the

Premises including as minimum Employers Liability limits of one hundred thousand/one

hundred thousand/five hundred thousand $l00000/$l00000/$500000 with coverage to be

listed in the underlying schedule of any umbrella or following form excess policy

iv all-risk builders risk insurance written on one hundred percent lOOo
of completed value non-reporting basis with limits as provided in Section lai naming to

the extent of their respective insurable interests in the Premises Tenant as named insured and as

additional insureds Landlord Master Landlord and any contractor or construction manager

engaged by Tenant In addition such insurance shall contain an acknowledgment by the

insurance company that its rights of subrogation have been waived with respect to all of the

insureds named in the policy and an endorsement stating that permission is granted to complete

and occupy if any storage location situated off the Premises is used shall include coverage

for the full insurable value of all materials and equipment on or about any such storage location
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intended for use with respect to the Premises and if materials equipment machinery or

supplies to be used in connection with construction are shipped to the job site from places in the

contiguous United States the District of Columbia or Canada the all-risk builders risk insurance

will provide transit coverage and

professional liability/errors and omissions insurance covering the work of

the Architect on the Building with limit of no less than two million dollars $2000000

In the event the proceeds received pursuant to the insurance coverage required under

Section 14.3aXiv shall exceed three hundred and fifty thousand dollars $350000 as such

amount shall be increased as provided in Section 8.2a such proceeds shall be paid to

Depository and disbursed in accordance with the provisions of Sections 9.2 and 9.3 Except as

provided otherwise in the preceding sentence such proceeds shall be payable in trust to

Landlord for deposit in the Trust Account and application to the cost of completion of

construction of the Building

No construction shall be commenced until Tenant shall have delivered to

Landlord the original policies of insurance or duplicate originals or certificates thereof together

with copies of such insurance policies as required by this Section 14.3

To the extent applicable Tenant shall comply with the provisions of Section 8.2

with respect to the policies required by this Section 14.3 The insurance required by this

Section 14.3 shall be primary to all other applicable insurance coverages

To the extent that the insurance coverages required pursuant to this Section 14.3

duplicate those required by Article Tenant shall not be required to maintain such coverage in

duplicate but in such instance the more extensive coverage shall be maintained

In addition to the insurance required pursuant to this Section 14.3 Tenant shall

prior to Commencement of Construction obtain or cause to be obtained and furnish to

Landlord payment and performance bonds in forms and by sureties satisfactory to Landlord

naming the contractor as obligor and Landlord and Tenant as co-obligees each in penal sum

equal to the amount of the construction contract for the Building or if there shall be no

construction contractor Landlord may require payment and performance bonds from each

subcontractor designated by Landlord each in penal sum equal to the amount of such

subcontract or ii other security satisfactory to Landlord in its sole discretion including

without limitation clean irrevocable letter of credit drawn in favor of Landlord provided the

amount form and issuer shall have been approved by Landlord

Scction 14.4 Commencement of Construction shall occur on or prior to the

Construction Commencement Date and thereafter construction of the Building shall be

prosecuted by Tenant with all reasonable diligence in each case however subject to

Unavoidable Delays Construction of the Building shall be Substantially Completed by Tenant

in good and workmanlike manner in accordance with the approved Construction Documents

the Master Development Plan and the Design Guidelines no later than the date as such date may
be extended for Unavoidable Delays the Scheduled Completion Date which is

sixty 60 months after the earlier of the Construction Commencement Date or the date of the
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Commencement of Construction Upon Substantial Completion of the Building Tenant shall

furnish Landlord with true copies of the temporary certificates of Occupancy for the space is

the Building ii complete set ofas built plans for the Building prepared by the Architect and

accompanied by written statement by the Architect that the as built plans are complete and

correct and iii survey prepared and sealed by registered surveyor showing all portions of

the Building and all easements and other matters of record relating to the Premises certified by

such surveyor to Tenant Landlord and to any title company which shall have insured or

committed to insure the interests of any party in the Premises and bearing the certification of

such surveyor that all portions of the Building are within the property lines of the Land and do

not encroach upon any easement or violate any restriction of record Substantial Completion of

the Building or Substantially Completed shall mean substantial completion of all

construction work on the Building except for minor details of construction that do not interfere

with Tenants use of the Premises in accordance with this Lease and the installation of all the

Equipment furnishings and exhibits reasonably necessary for the Building for Museum Uses

the delivery to Landlord of true copies of the temporary Certificates of Occupancy for the

space in the Building and the delivery to Landlord of statement in writing from the

Architect that the construction has been completed substantially in accordance with this Lease

approved Construction Documents the Master Development Plan and the Design Guidelines

Notwithstanding anything herein contained to the contrary if Tenant shall have failed to deliver

the temporary Certificates of Occupancy for the Building on or before the Scheduled

Completion Date as result of the failure of the Department of Buildings of New York City or

successor hody of similar function lo issue the same such failure shall not constitute Default

hereunder provided the Architect certifies in writing to Landlord that Tenant has completed all

work necessary to obtain such temporary Certificates of Occupancy for the Building In such

event Tenant shall deliver true copy of the temporary Certificates of Occupancy for the

Building to Landlord promptly upon issuance Within twenty-four 24 months after the date of

Substantial Completion of the Building Tenant shall furnish Landlord with the permanent

Certificates of Occupancy for all space in the Building duly issued by the New York City

Department of Building provided however Tenants failure to obtain such permanent

Certificates of Occupancy within such twenty-four 24 month period shall not be Default

hereunder if Tenant shall be diligently and in good faith attempting to obtain same which

attempt shall include but not be limited to the reasonable expenditures of monies In any event

Tenant shall promptly furnish Landlord with such permanent Certificates of Occupancy after

same has been duly issued

Section 14.5 Omitted

Section 14.6 The materials to be incorporated in the Building at any time during the

Term shall upon purchase of same and at all times thereafter constitute the property of

Landlord and upon construction of the Building or the incorporation of such materials therein

title thereto shall immediately vest in Landlord provided however that Landlord shall not be

liable in any manner for payment or otherwise to any contractor subcontractor laborer or

supplier of materials or other Person in connection with the purchase of any such materials

ii Landlord shall have no obligation to pay any compensation to Tenant by reason of its

acquisition of title to such materials and Building Hi Landlord shall have no obligation with

respect to the storage or care of such materials or the Building and iv all materials to be
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incorporated in the Building shall immediately upon the purchase of same be deemed to be

leased to Tenant pursuant to this Lease

Tenant shall not enter into any Construction Agreements or an agreement with

the Architect unless the same shall have been approved by Landlord which approval shall not

be unreasonably withheld or delayed Tenant hereby acknowledges that no Construction

Agreement shall be approved unless the same shall include the following provisions

hereby agrees that immediately upon the purchase by

of any materials to be incorporated in the Building as

said term is defined in the lease pursuant to which the owner acquired leasehold interest in the

property or of any materials to be incorporated in improvements made thereto such materials

shall become the sole property of Battery Park City Authority public benefit corporation

notwithstanding that such materials have not been incorporated in or made part of such

Building at the time of such purchase provided however that Battery Park City Authority shall

not be liable in any manner for payment or otherwise to

in connection with the purchase of any such materials and Battery Park City

Authority shall have no obligation to pay any compensation to

by reason of such materials becoming the sole property of Battery Park City

Authority ii provision requiring the signature and delivery to Landlord of waivers of lien

with each periodic advance and iii provision meeting the retainage requirement set forth in

Section 14 lbiii

Section 14.7 Tenant may furnish and install project sign of design and size and with

such text as shall be reasonably satisfactory to Landlord at location on the Premises reasonably

satisfactory to Landlord and Tenant Tenant also shall extend to Landlord and any of its

designees the privilege of being featured participants in ground-breaking and opening

ceremonies to be held at such time and in such manner as Landlord and Tenant shall agree

Section 14.8 Subject to the last sentence of Section 17.1 Tenant shall remove from the

Project Area all fill excavated from the Land and shall dispose of such fill in accordance with all

applicable Requirements

Section 14.9 Tenant acknowledges that it is aware that construction activities of other

developers and of Landlord are or in the future may be in progress or contemplated within the

Project Area Tenant shall coordinate its construction activities at the Premises with other

construction activities taking place in the Project Area including without limitation those

carried on pursuant to agreements of lease with developers of other Phase III sites and those

incident to the construction of Landlords Civic Facilities and civic facilities in other portions of

the Project Area In no event shall Landlord or Master Landlord be liable for any delays in

Tenants construction of the Building attributable to other construction activity in the Project

Area In addition Tenant shall cause any and all work which Tenant is required to or does

perform or cause to be performed on under or adjacent to any portion of any street situated in

whole or in
part

in the Project Area to be performed in accordance with all applicable

Requirements and in manner which does not wrongfully obstruct or hinder ingress to or egress

from any portion of the Project Area ii not cause permit or suffer the storage of construction

materials or the placement of vehicles not then being operated in connection with construction

activities on any portion of any such street except as may be permitted by applicable
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Requirements iii undertake its construction activities in accordance with normal New York

City construction rules and iv promptly repair or if required by Landlord replace any portion

of Landlords Civic Facilities damaged by the act or omission of Tenant or any agent contractor

or employee of Tenant any such repair or replacement as the case may be to be performed by

using materials identical to those used by Landlord or if Tenant despite its best efforts is

unable to procure such materials using materials in quality and appearance similar to those used

by Landlord and approved by Landlord In the event Tenant shall have failed to promptly repair

or replace such portion of Landlords Civic Facilities as hereinabove provided Landlord shall

have the right to do so at Tenants expense and Tenant shall within twenty 20 days after

demand reimburse Landlord for such costs and expenses incurred by Landlord together with

interest on such amounts at the Involuntary Rate for the period from the due date to the date of

actual payment In the event Tenant shall fail to promptly comply with the provisions of

clause ii above in this Section 14.9 Landlord shall have the right after notice to Tenant to

remove such construction materials or vehicles at Tenants expense and Tenant shall within

twenty 20 days after demand reimburse Landlord for such costs and expenses incurred by

Landlord together with interest on such amounts at the Involuntary Rate for the period from the

due date to the date of actual payment Landlord shall have the right but shall not be obligated

to erect at its cost perimeter fence enclosing the Premises and any other of the parcels within

Phase III provided such fence shall have entrances so as to permit construction access to the

Premises In the event Landlord erects such fence Tenant shall not interfere with same and if

the fence shall be damaged by the act or omission of Tenant or any agent contractor or employee

of Tenant Tenant shall promptly repair or if required by Landlord replace same in the maimer

provided in the immediately preceding clause jy of this Section 14.9 At the request of

Landlord Tenant shall promptly enclose the Land with an 8-foot high chain-mesh fence so as to

separate the Premises from the remainder of the Project Area During construction Tenant shall

maintain Tenants fence in good condition Upon Substantial Completion of the Building

Tenant shall remove Tenants fence and if constructed Landlord shall remove its fence from

around the Premises Subject to applicable Requirements Tenant shall have the right to remove

Tenants fence at an earlier date

Section 14.10 Tenant shall cause its contractors and all other workers at the Premises

connected with Tenants construction to work harmoniously with each other and with the other

contractors and workers in the Project Area and Tenant shall not engage in permit or suffer any

conduct which may disrupt such harmonious relationship

Section 14.11 Tenant shall construct the Building in manner which does not interfere

with delay or impede the activities of Landlord its contractors and other contractors and

developers within the Project Area If in Landlords reasonable judgment Tenant shall fail to

comply with its obligations under this Section 14.11 Landlord may in addition to any other

remedies it may have hereunder order Tenant and Tenants contractors and other Persons

connected with Tenants construction within the Project Area to cease those activities which

Landlord believes interfere with delay or impede Landlord or such other contractors or

developers No delay or other loss or hindrance of Tenant arising from any such order by

Landlord or from the actions or omissions of any other such contractor or developer shall form

the basis for any claim by Tenant against Landlord or excuse Tenant from the full and timely

performance of its obligations under this Lease except as otherwise expressly set forth in this

Lease
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Section 14.12 All persons employed by Tenant with respect to construction of the

Building shall be paid without subsequent deduction or rebate unless expressly authorized by

law not less than the minimum hourly rate required by law

Section 14.13 Landlord agrees that the leases to be entered into with other tenants of

parcels within Phase III shall require such tenants to comply with requirements substantially

similar to those required of Tenant pursuant to Sections 14.21 14.7 14.9 14.10 14.11 and

14.12 Landlord shall enforce compliance with such requirements on non-discriminatory basis

ARTICLE 15

REPAIRS

Section 15.1 Tenant shall take good care of the Premises including without limitation

roofs foundations and appurtenances thereto all Equipment and to the extent used controlled or

paid for by Tenant all sidewalks installed or maintained by Tenant vaults other than vaults

which are under the control of or are maintained or repaired by utility company sidewalk

hoists water sewer and gas connections pipes and mains which are located on or service the

Premises unless the City of New York or public utility company is obligated to maintain or

repair same or same are used in common with the general public or other ground lessees at

Battery Park City and shall put keep and maintain the Premises in good and safe order and

condition and make all
repairs therein and thereon interior and exterior structural and

non-structural ordinary and extraordinary foreseen and unforeseen necessary or appropriate to

keep the same in good and safe order and condition and whether or not necessitated by wear

tear obsolescence or defects latent or otherwise provided however that Tenants obligations

with respect to Restoration resulting from casualty or condemnation shall be as provided in

Articles and 10 hereof Tenant shall not commit or suffer and shall use all reasonable

precaution to prevent waste damage or injury to the Premises When used in this Section 15.1

the term repairs shall include all necessary replacements alterations and additions All repairs

made by Tenant shall be equal in quality and class to the original work and shall be made in

compliance with all Requirements of Governmental Authorities including but not limited to

Local Law No 1973 as amended the New York Board of Fire Underwriters or any

successor thereto and the Buildings Code of New York City as then in force

Section 15.2 Tenant shall keep clean and free from dirt snow ice rubbish obstructions

and encumbranccs the sidewalks grounds chutcs and sidewalk hoists comprising in front of or

adjacent to the Premises

Section 15.3 Landlord shall not be required to furnish any services utilities or facilities

whatsoever to the Premises nor shall Landlord have any duty or obligation to make any

alteration change improvement replacement Restoration or repair to nor to demolish the

Building Except as otherwise specifically provided in this Lease or by law Tenant assumes the

full and sole responsibility for the condition operation repair alteration improvement

replacement maintenance and management of the Premises Tenant shall not clean nor require

permit suffer nor allow any window in the Premises to be cleaned from the outside in violation

of Section 202 of the Labor Law or of the rules of the Industrial Board or other state county or

municipal department board or body having jurisdiction
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ARTICLE 16

CHANGES ALTERATIONS AND ADDITIONS

Section 16.1 If Tenant shall comply with the requirements set forth in this Article 16

Tenant shall be permitted to demolish replace or materially alter the Premises or any part

thereof or to expand improve or otherwise add to the Premises either voluntarily or in

connection with repairs or Restorations required by this Lease collectively Capital

Improvement

No Capital Improvement shall be undertaken until Tenant shall have procured

from all Governmental Authorities and paid for all permits consents certificates and approvals

for the proposed Capital Improvement which are required to be obtained prior to the

commencement of the proposed Capital Improvement collectively Improvement Approvals
Landlord shall not unreasonably refuse to join or otherwise cooperate in the application for any

such Improvement Approvals provided such application is made without cost expense or

liability contingent or otherwise to Landlord and ii complies with the other provisions of this

Article 16 True copies of all such Improvement Approvals shall be delivered by Tenant to

Landlord prior to commencement of the proposed Capital Improvement

All Capital Improvements when completed shall be of such character as not to

reduce the value of the Premises below its value immediately before construction of such Capital

Improvement and as not to change the size types of possible use or character of the Public

Areas from the size possible uses or character of the Public Areas as the case may be

immediately before construction of such Capital Improvement

All Capital Improvements shall be made with reasonable diligence and continuity

subject to Unavoidable Delays and in good and workmanlike manner and in compliance with

all Improvement Approvals iithe Master Development Plan the Design Guidelines and if

required pursuant to Section 16.2a or the plans and specifications for such Capital

Improvement as approved by Landlord iii the orders rules regulations and requirements of

any Board of Fire Underwriters or any similarbody having jurisdiction and iv all other

Requirements

No construction of any Capital Improvements shall be commenced until Tenant

shall have delivered to Landlord original insurance policies or certificates of insurance with

respect to such policies together with duplicate originals of such policies issued by responsible

insurers that satisfy the requirements of Section 14.3 bearing notations evidencing the payment

of premiums or installments thereof then due or accompanied by other evidence satisfactory to

Landlord of such payments unless Landlord shall reasonably determine that the Capital

Improvement does not warrant the insurance required by Section 14.3 in which case Landlord

shall in its discretion specify such lesser types and levels of insurance appropriate to such Capital

Improvement If under the provisions of any casualty liability or other insurance policy or

policies then covering the Premises or any part thereof any consent to such Capital Improvement

by the insurance company or companies issuing such policy or policies shall be required to

continue and keep such policy or policies in full force and effect Tenant prior to the

commencement of construction of such Capital Improvement shall obtain such consents and pay
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any additional premiums or charges therefor that may be imposed by said insurance company or

companies

Tenant shall not demolish the Building in whole or in part unless Tenant shall

have obtained the prior written consent of Landlord which if requested after the twentieth 20th
Lease Year or in connection with demolition necessitated by casualty Landlord shall not

unreasonably withhold and promptly replace or restore the Building or portion thereof

demolished in accordance with the requirements of this Lease

Section 16.2 If the estimated cost of any proposed Capital Improvement shall

exceed three hundred and fifty thousand dollars $350000 as such amount shall be increased as

provided in Section 8.2a either individually or in the aggregate with other Capital

Improvements being or expected by Tenant to be started in coordinated manner or at the same

time Tenant shall

pay to Landlord within twenty 20 days after demand the reasonable

fees and expenses of any architect or engineer selected by Landlord to review the plans and

specifications describing the proposed Capital Improvement and inspect the work on behalf of

Landlord and

ii furnish to Landlord the following

at least thirty 30 Business Days prior to commencement of the

proposed Capital Improvement complete plans and specifications for the Capital

Improvement prepared by licensed professional engineer or registered architect

approved by Landlord which approval shall not be unreasonably withheld all of the

foregoing to be subject to Landlords review and approval for conformity with the Master

Development Plan and the Design Guidelines

at least ten 10 Business Days prior to commencement of the

proposed Capital Improvement contract reasonably satisfactory to Landlord in form

assignable to Landlord made with reputable and responsible contractor approved by

Landlord which approval shall not be unreasonably withheld providing for the

completion of the Capital Improvement in accordance with the schedule included in the

plans and specifications and payment and performance bonds or other security in

each ease satisfying the requirements of Section 9.4aXii and

at least ten 10 Business Days prior to commencement of the

proposed Capital Improvement an assignment to Landlord of the contract so furnished

and the bonds or other security provided thereunder such assignment to be duly executed

and acknowledged by tenant and by its terms to be effective only upon any termination

of this Lease or upon Landlords re-entry upon the Premises or following any Event of

Default prior to the complete performance of such contract such assignment also to

include the benefit of all payments made on account of such contract including payments

made prior to the effective date of such assignment

Notwithstanding that the cost of any Capital Improvement is less than three

hundred and fifty thousand dollars $350000 as such amount shall be increased as provided in
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Section 8.2a such cost to be determined as provided in Section 9.1a to the extent that any

portion of the Capital Improvement involves structural work or work involving the exterior of

the Building or change in the height bulk or setback of the Building from the height bulk or

setback existing immediately prior to the Capital Improvement or any change to the interior of

the Building that affects the size types of possible use or character of the Public Areas or in any

other aspect relates to or affects compliance with the Master Development Plan or the Design

Guidelines then Tenant shall furnish to Landlord at least thirty 30 Business Days prior to

commencement of the Capital Improvement complete plans and specifications for the Capital

Improvement prepared by licensed professional engineer or registered architect approved by

Landlord which approval shall not be unreasonably withheld and at landlords request such

other items designated in Section 16.2aii all of the foregoing to be subject to Landlords

review and approval as provided therein In addition Tenant shall pay to Landlord the

reasonable fees and expenses of any independent architect or engineer selected by Landlord to

review the plans and specifications describing the proposed Capital Improvement and inspedt the

work on behalf of Landlord

Landlord shall notify Tenant of Landlords determination with respect to any

request for approval required under this Section 16.2 within fourteen 14 Business Days after

the later ofi Landlords receipt of such request from Tenant or ii Landlords receipt of the

plans and specifications in accordance with this Section 16.2 Landlords failure to so notify

Tenant within said time period shall be deemed to constitute approval of the proposed Capital

improvement by Landlord

In the event that Tenant shall desire to modify the plans and specifications which

Landlord theretofore has approved pursuant to Section 16.2aXiix or 16.2b with respect to

or which will in any way affect any aspect of the exterior of the Building or the height bulk or

setback thereof or the interior of the Building regarding the size types of possible use or

character of the Public Areas or which will affect compliance with the Design Guidelines or the

Master Development Plan Tenant shall submit the proposed modifications to Landlord Tenant

shall not be required to submit to Landlord proposed modifications of the plans and

specifications which otherwise affect solely the interior of the Premises Landlord shall review

the proposed modifications to determine whether or not they conform to the Master

Development Plan and the Design Guidelines and iiprovide for design finishes and materials

which are consistent with and comparable in quality to those provided for in- the approved plans

and specifications and shall approve such proposed modifications if they do so conform and so

provide If Landlord determines that the proposed modifications are not satisfactory in light of

the above criteria it shall so advise Tenant specifying in what respect the plans and

specifications as so modified do not conform to the Master Development Plan or the Design

Guidelines or do not provide for design finishes and materials which are consistent with and

comparable in quality to those provided for in the approved plans and specifications After

Landlord shall have so advised Tenant Tenant shall revise the plans and specifications so as to

meet Landlords objections and shall deliver same to Landlord for review Each review by

Landlord shall be carried out within fourteen 14 Business Days after the date of delivery of the

plans and specifications as so revised or one or more portions thereof by Tenant and if

Landlord shall not have notified Tenant of its determination within such period it shall be

deemed to have determined that the proposed changes are satisfactory Landlord shall not
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review portions of the approved plans and specifications which Landlord has previously

determined to be satisfactory provided same have not been changed by Tenant

Section 16.3 All Capital Improvements shall be carried out under the supervision of an

architect selected by Tenant and approved by Landlord which approval shall not be

unreasonably withheld Upon completion of any Capital Improvement Tenant shall furnish to

Landlord complete set of as-built plans for such Capital Improvement and where applicable

survey meeting the requirements of Section 14.4 hereof together with permanent Certificate

of Occupancy therefor issued by the New York City Department of Buildings to the extent

modification thereof was required

Section 16.4 Title to all additions alterations improvements and replacements made to

the Premises including without limitation the Capital Improvements shall forthwith vest in

Landlord without any obligation by Landlord to pay any compensation therefor to Tenant

ARTICLE 17

REQUIREMENTS OF PUBLIC AUTHORITIES
AND OF

INSURANCE UNDERWRITERS AND POLICIES
COMPLIANCE WITH MASTER LEASE

Section 17 Tenant promptly shall comply with any and all applicable present and

future laws rules orders ordinances regulations statutes requirements permits consents

certificates approvals codes and executive orders collectively Requirements without regard

to the nature or cost of the work required to be done extraordinary as well as ordinary of all

Governmental Authorities now existing or hereafter created and of any and all of their

departments and bureaus of any applicable Fire Rating Bureau or other body exercising similar

functions affecting the Premises or any street avenue or sidewalk comprising part thereof or

adjacent thereto and controlled by Tenant or any vault in or under the Premises or requiring the

removal of any encroachment or affecting the construction maintenance use operation

management or occupancy of the Premises whether or not the same involve or require any

structural changes or additions in or to the Premises and without regard to whether or not such

changes or additions are required on account of any particular use to which the Premises or any

part thereof may be put Notwithstanding the foregoing Tenant shall not be responsible for

any hazardous Materials as hereinafter defined existing on or under the Land as of August 16

1994 or be required to comply with Requirements of Landlord except as otherwise expressly

provided in this Lease or iiRequirements of New York City acting solely in its capacity as

Governmental Authority Tenant also shall comply with any and all provisions and requirements

of any casualty liability or other insurance policy required to be carried by Tenant under the

provisions of this Lease

Section 17.2 Tenant shall have the right to contest the validity of any Requirements or

the application thereof During such contest compliance with any such contested Requirements

may be deferred by Tenant upon condition that before instituting any such proceeding Tenant

shall furnish to Landlord bond cash or other security satisfactory to Landlord securing

compliance with the contested Requirements and payment of all interest penalties fines fees
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and expenses in connection therewith Any such proceeding instituted by Tenant shall be

commenced as soon as is reasonably possible after the issuance of any such contested matters or

after notice actual or constructive to Tenant if the applicability of such matters to the Premises

is contested and such proceeding shall be prosecuted to final adjudication with reasonable

dispatch Notwithstanding the foregoing Tenant promptly shall comply with any such

Requirements and compliance shall not be deferred if such noncompliance shall result in the

imminent lose or forfeiture of the Premises or any part thereof or if Landlord shall be in danger

of being subject to civil or criminal liability or penalty by reason of noncompliance therewith

Landlord shall cooperate with Tenant in any such contest to such extent as Tenant may

reasonably request it being understood however that Landlord shall not be subject to any

liability or the payment of any costs or expense in connection with any proceeding brought by

Tenant

Section 17.3 Tenant shall not cause or create or permit to exist or occur any condition

or event relating to the Premises which would with or without notice or passage of time result

in an event of default under the Master Lease Tenant shall perform all of Landlords obligation

as tenant under the Master Lease relating to the maintenance and operation of the Premises

unless in accordance with the terms of this Lease Landlord is specifically obligated to perform

any such obligation

Section 17.4 Tenant covenants that neither Tenant nor its agents employees

licensees contractors materialmen visitors ubtenants occupants successors or permitted

assigns or any other Person at the Premises shall use or permit to be used Hazardous Materials at

or affecting the Premises in any manner which violates any Environmental Laws as hereinafter

defined governing the use storage treatment transportation manufacture refinement handling

production or disposal of Hazardous Materials

Tenant covenants that Tenant shall keep the Premises or cause the Premises to

be kept free of Hazardous Materials and not cause or permit the Premises to be used to generate

manufacture refine transport treat store handle dispose produce or process Hazardous

Materials except in compliance with all applicable Environmental Laws and ii that Tenant

shall ensure compliance by all agents employees licensees contractors materialmen visitors

Subtenants occupants successors or permitted assigns or any other Persons at the Premises with

all applicable Environmental Laws in connection with the Premises and will ensure that all such

Persons obtain and comply with any and all required approvals registrations or permits in

connection with the Premises

Tenant shall upon the request of the Landlord conduct and complete all audits

investigations studies samplings and testings relative to Hazardous Materials at or affecting the

Premises and shall promptly forward the results of the foregoing to Landlord Landlord shall

pay or reimburse Tenant or cause Tenant to be reimbursed for the cost of any such audits

investigations studies samplings and testings except that Tenant shall bear such cost if in

relation to any audits investigations studies samplings or testings Tenant is shown to have

breached any of its covenants under Section 17.4a or

In the event Tenant does not timely perform any of the above obligations

Landlord after reasonable prior notice to Tenant may perform said obligations at the expense of
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Tenant and all such costs and expense shall be payable by Tenant to Landlord as Rental within

ten 10 days after demand therefor Notwithstanding any of the foregoing provisions of this

Section 17.4 or any provision of Section 17.4f or Section 153 Tenant shall not be responsible

for and shall be indemnified by Landlord for any claims of or liabilities to any Person other than

any of the parties with respect to any Hazardous Materials existing on or under the Land as of

August 16 1994

As used herein the following terms shall have the following meanings

Hazardous Materials shall mean asbestos urea formaldehyde

polychlorinated biphenyls petroleum products flammable explosives radioactive materials

hazardous or toxic materials hazardous or toxic wastes hazardous or toxic substances or related

materials including without limitation those substances and materials defined as Hazardous

Substances in the Comprehensive Environmental Response Compensation and Liability Act of

1980 as amended 42 U.S.C Section 9601 et seq the Hazardous Materials Transportation Act

as amended 49 U.S.C Section 1801 et seq the Resource Conservation and Recovery Act as

amended 42 U.S.C Section 6901 et seq and in regulations adopted and publications

promulgated pursuant thereto

ii Environmental Law shall mean any and all federal state or local

environmental laws ordinances rules or regulations whether now existing or hereafter enacted

or promulgated or any other such laws ordinances rules or regulations of any other

governmental or quasi-governmental entity or any judicial or administrative interpretations of

such laws ordinances rules or regulations including without limitation the federal statutes and

regulations promulgated pursuant thereto described in subparagraph above and Local 76 of

1985 of New York City

Tenant covenants and agrees at its sole cost and expense to indemnify protect

and save Landlord and Master Landlord harmless against and from any and all damages losses

fines settlements liabilities obligations penalties claims litigation demands defenses

judgments suite proceedings costs disbursements or expenses of any kind or of any nature

whatsoever known or unknown contingent or otherwise including without limitation

attorneys and experts fees and disbursements which may at any time be imposed upon
incurred by or awarded against Landlord or Master Landlord and arising from or out of the

presence disposal release or threatened release of any Hazardous Materials which are on from

or affecting the soil water air vegetation buildings personal property persons animals or

otherwisc affecting all or any portion of the Premises any personal injury including

wrongful death or property damage real or personal arising out of or related to such Hazardous

Materials any lawsuit brought or threatened or government order relating to such

Hazardous Materials and any violation of Environmental Laws or demands of any

Governmental Authority which are based upon or in any way related to such Hazardous

Materials including without limitation attorney and consulting fees and disbursements

investigation and laboratory fees court costs and litigation expenses or iithe assertion by

Tenant of any defense to its obligations under this Section 17.4 including without limitation

the costs of removal of any and all Hazardous Materials from all or any portion of the

Premises or any surrounding areas additional costs required to take necessary precautions to

protect against the release of Hazardous Materials from the Premises into the air any body of
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water any other public domain or any surrounding areas and costs incurred to comply in

connection with all or any portion of the Premises with all applicable Environmental Laws with

respect to Hazardous Materials

ARTICLE 18

EQUIPMENT

Section 18.1 All Equipment shall be and shall remain the property of Landlord Tenant

shall not have the right power or authority to and shall not remove any Equipment from the

Premises without the consent of Landlord which consent shall not be unreasonably withheld

provided however such consent shall not be required in connection with repairs cleaning or

other servicing or if subject to Unavoidable Delays the same is promptly replaced by

Equipment which is at least equal in utility and value to the Equipment being removed

Notwithstanding the foregoing Tenant shall not be required to replace any Equipment which

performed function which has become obsolete or otherwise is no longer necessary or desirable

in connection with the use or operation of the Premises unless such failure to replace would

reduce the value of the Premises or would result in reduced level of maintenance of the

Premises in which case Tenant shall be required to install such Equipment as may be necessary

to prevent such reduction in the value of the Premises or in the level of maintenance

Section 18.2 Tenant shall keep all Equipment in good order and repair and shall replace

the same when necessary with items at least equal in utility and value to the Equipment being

replaced

ARTICLE 19

DISCHARGE OF LIENS BONDS

Section 19.1 Subject to the provisions of Section 19.2 hereof Tenant shall not create or

permit to be created any lien encumbrance or charge upon the Premises or any part thereof the

income therefrom or any assets of or funds appropriated to Landlord and Ienant shall not

create any lien encumbrance or charge upon the Project Area or any part thereof Tenant shall

not suffer any other matter or thing whereby the estate right and interest of Landlord in the

Premises or any part thereof might be impaired

Section 19.2 If any mechanics laborers or materialmans lien other than lien

arising out of any work performed by Landlord at any time shall be filed in violation of the

obligations of Tenant pursuant to Section 19.1 against the Premises or any part thereof or the

Project Area or any part thereof or if any public improvement lien created or permitted to be

created by Tenant shall be filed against any assets of or funds appropriated to Landlord Tenant

within forty-five 45 days after notice of the filing thereof shall cause the same to be discharged

of record by payment deposit bond order of court of competent jurisdiction or otherwise If

Tenant shall fail to cause such lien to be discharged of record as aforesaid within the period

aforesaid and if such lien shall continue for an additional ten 10 days after notice by Landlord

to Tenant then in addition to any other right or remedy Landlord may but shall not be

obligated to discharge the same either by paying the amount claimed to be due or by procuring
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the discharge of such lien by deposit or by bonding proceedings and in any such event Landlord

shall be entitled if Landlord so elects to compel the prosecution of an action for the foreclosure

of such lien by the lienor and to pay the amount of the judgment in favor of the lienor with

interest and costs Any amount so paid by Landlord including all reasonable costs and expenses

incurred by Landlord in connection therewith together with interest thereon at the Involuntary

Rate from the respective dates of Landlords making of the payment or incurring of the costs

and expenses shall constitute Rental and shall be paid by Tenant to Landlord within ten 10
days after demand Notwithstanding the foregoing provisions of this Section 19.2 Tenant shall

not be required to discharge any such lien if Tenant is in good faith contesting the same and has

furnished cash deposit or security bond or other such security satisfactory to Landlord in an

amount sufficient to pay such lien with interest and penalties

Section 19.3 Nothing in this Lease contained shall be deemed or construed in any way

as constituting the consent or request of Landlord express or implied by inference or otherwise

to any contractor subcontractor laborer or materialman for the performance of any labor or the

furnishing of any materials for any specific improvement alteration to or repair of the Premises

or any part thereof nor as giving Tenant any right power or authority to contract for or permit

the rendering of any services or the furnishing of materials that would give rise to the filing of

any lien against Landlords interest in the Premises or any part thereof the Project Area or any

part thereof or any assets of or funds appropriated to Landlord Notice is hereby given and

Tenant shall cause all Construction Agreements to provide that Landlord shall not be liable for

any work performed or to be performed at the Premises for Tenant or any Subtenant or for any

materials furnished or to be furnished at the Premises for any of the foregoing and that no

mechanics or other lien for such work or materials shall attach to or affect the estate or interest

of Landlord in and to the Premises or any part thereof the Project Area or any part thereof or

any assets of or funds appropriated to Landlord

Section 19.4 Tenant shall have no power to do any act or make any contract which may

create or be the foundation for any lien mortgage or other encumbrance upon the estate or assets

of or funds appropriated to Landlord or of any interest of Landlord in the Premises

ARTICLE 20

NO REPRESENTATIONS BY LANDLORD

Section 20 Tenant acknowledges that Tenant is fully familiar with the and thc

Project Area the physical condition thereof including without limitation the fact that the Land

includes substantial portions of landfill which may present special difficulties in the design

construction and maintenance of the Premises and Tenants Civic Facilities the Title Matters

the Zoning Resolution and the Requirements the Master Lease the Master Development Plan

the Settlement Agreement and the Design Guidelines Subject to the provisions of Article 17

concerning Hazardous Materials Tenant accepts the Land and any improvements on the Land in

its existing condition and state of repair and except as otherwise expressly set forth in this Lease

no representations statements or warranties express or implied have been made by or on behalf

of Landlord in respect of the Land the Project Area the status of title thereof the physical

condition thereof including without limitation the landfill portions thereof the zoning or other

laws regulations rules and orders applicable hereto Taxes or the use that may be made of the
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Land Tenant has relied on no such representations statements or warranties Subject to the

provisions of Article 17 concerning Hazardous Materials and the proviso in Section 21.3

Landlord shall in no event whatsoever be liable for any latent or patent defects in the Land

Section 20.2 Notwithstanding anything herein contained to the contrary Landlord

represents that Landlord has leasehold interest in the Land subject to the Title Matters and that

the Master Lease Design Guidelines Master Development Plan and Settlement Agreement have

not been amended modified or supplemented except as specifically set forth in the definitions

contained in Article

ARTICLE 21

LANDLORD AND MASTER LANDLORD
NOT LIABLE FOR INJURY OR DAMAGE ETC

Section 21.1 Landlord and Master Landlord shall not in any event whatsoever be liable

for any injury or damage to Tenant or to any other Person happening on in or about the Premises

and its appurtenances nor for any injury or damage to the Premises or to any property belonging

to Tenant or to any other Person which may be caused by any fire or breakage or by the use

misuse or abuse of the Premises including but not limited to any of the common areas within

the Premises the Public Areas Equipment elevators hatches openings installations stairways

hallways or other common facilities or the streets or sidewalk area within the Premises or

which may arise from any other cause whatsoever except to the extent any of the foregoing shall

have resulted from the negligence or wrongful act of Landlord or Master Landlord as the case

may be or their respective directors officers agents employees or licensees or from any

Hazardous Materials existing on or under the Land as of August 16 1994 nor shall Landlord or

Master Landlord in any event be liable for the acts or failure to act of any other tenant of any

premises within the Project Area other than the Premises or of any agent representative

cmployee contractor or servant of such other tenant

Section 21.2 Landlord and Master Landlord shall not be liable to Tenant or to any other

Person for any failure of water supply gas or electric current nor for any injury or damage to

any property of Tenant or of any other Person or to the Premises caused by or resulting from

gasoline oil steam gas electricity earthquake or hurricane tornado flood wind or similar

storms or disturbances or water rain or snow which may leak or flow from the street sewer gas

mains or subsurface area or from any part of the Premises or leakage of gasoline or oil from

pipes appliances sewer or plumbing works therein or from any other place nor for interference

with light or other incorporeal hereditaments by anybody or caused by any public or

quasi-public work except to the extent any of the foregoing shall have resulted from the

negligence or rongful act of Landlord or master Landlord as the case may be or their

respective directors officers agents employees or licensees or from any Hazardous Materials

existing on or under the Land as of August 16 1994

Section 21.3 In addition to the provisions of Section 21.1 and in no event shall

Landlord or Master Landlord be liable to Tenant or to any other Person for any injury or damage

to any property of Tenant or of any other Person or to the Premises arising out of any sinking

shifting movement subsidence failure in load-bearing capacity of or other matter or difficulty
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related to the soil or other surface or subsurface materials on the Premises or in the Project

Area it being agreed that Tenant shall assume and bear all risk of loss with respect thereto

provided that Landlord and not Tenant shall be responsible for any loss cost and expense

relating to maintenance of Landlords Civic Facilities or the retaining wall constructed for

Landlord along the most westerly boundary of Battery Park City

ARTICLE 22

INDEMNIFICATION OF LANDLORI
MASTER LANDLORD AND OTHERS

Section 22.1 Tenant shall not do or permit any employee agent or contractor of Tenant

to do any act or thing upon the Premises or elsewhere in the Project Area which subjects

Landlord or Master Landlord to any liability or responsibility for injury or damage to persons or

property or to any liability by reason of any violation of law or any other Requirement Tenant

to the fullest extent permitted by law shall indemnify and save Landlord Master Landlord and

the State of New York and their agents directors officers and employees collectively the

Indemnitees harmless from and against any and all liabilities suits obligations fines

damages penalties claims costs charges and expenses including without limitation

engineers architects and attorneys fees and disbursements which may be imposed upon or

incurred by or asserted against any of the Indemnitees by reason of any of the following

occulTing during the Term except to the extent that the same shall have been caused in whole or

in part by the negligence or wrongful act of any of the Indemnitees

construction of the Building or any other work or thing done in or on the Premises

or any part thereof

any use non-use possession occupation alteration repair Restoration

condition operation maintenance or management of the Premises or any part
thereof or of any

street alley sidewalk curb vault passageway or park or open space or other space comprising

part of the Premises or adjacent thereto provided such indemnity with regard to any such

adjacent streets alleys sidewalks curbs vaults passageways and other space or area is limited

to an alteration repair condition or maintenance of same which Tenant is obligated to do or

perform or which is otherwise done or performed by or results from use by Tenant or any agent

contractor servant or employee of Tenant

any negligent or tortious act or failure to act or act which is alleged to be

negligent or tortious within the Project Area on the
part of Tenant or any agent contractor

materialman servant or employee of Tenant or any Subtenant

any accident injury including death at any time resulting therefrom or damage

to any Person or property occurring in or on the Premises or any part thereof or in on or about

any street alley curb passageway sidewalk or vault or other space or area controlled by or on

behalf of Tenant and adjacent to the Premises
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any failure on the part of Tenant to perform or comply with any of the covenants

agreements terms or conditions contained in this Lease on its part to be performed or complied

with

any lien or claim created or permitted to be created by Tenant against any assets

of or funds appropriated to any of the Indemnitees under the laws of the State of New York or

of any other Government Authority or any Liability which may be asserted against any of the

indemnitees with respect thereto or

any tax attributable to the execution delivery or recording of this Lease

Section 22.2 The obligations of Tenant under this Article 22 shall not be affected in any

way by the absence in any case of covering insurance or by the failure or refusal of any insurance

carrier to perform any obligation on its part under insurance policies affecting the Premises

Section 22.3 If any claim action or proceeding is made or brought against any of the

Indemnitees by reason of any event for which Tenant has agreed to indemnify the Indemnitees in

Section 22.1 then Tenant shall resist or defend such claim action or proceeding in such

Indemnitees name if necessary by the attorneys for Tenants insurance carrier if such claim

action or proceeding is covered by insurance maintained by Tenant or in all other instances by

such attorneys as Tenant shall select and Landlord shall approve which approval shall not be

unreasonably withheld In such event Tenant shall control all decisions in respect of the

litigation and settlement of such claims Notwithstanding the foregoing Landlord may at its own

cost engage its own attorneys experienced in matters of the type in question to assist in its

defense The indemnification obligations imposed upon Tenant under Section 22.1 shall not

apply to any settlement separately agreed to by Landlord without Tenants consent nor if

Landlord retains its own attorneys and such retention will materially impair or materially

diminish Tenants insurance coverage and Landlord has been so advised in writing by Tenants

insurer

Section 22.4 In addition to the provisions of Sections 22.1 22.2 and 22.3 Tenant shall

pay all costs incurred by Landlord in connection with the operation maintenance repair

restoration and provision of security for the streets alleys sidewalks passageways open spaces

and mapped public parkland adjacent to the Premises which may result or arise from Tenants

use of or injury or damage to the Premises such streets alleys sidewalks passageways open

spaces and mapped public parkland or from any failure of Tenant to meet its obligations under

this Lease

Section 22.5 The provisions of this Article 22 shall survive the Expiration Date with

rcspect to actions or the failure to take any actions or any other matter arising prior to the

Fxpiration Date

ARTICLE 23

RIGHT OF INSPECTION ETC

Section 23.1 Tenant shall permit Landlord and its agents or representatives to enter the

Premises at all reasonable times and upon reasonable notice except in cases of emergency in
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which event Landlord shall reasonably attempt to notify Tenant prior to such entry for the

purpose of inspecting the same determining whether or not Tenant is in compliance with

its obligations hereunder and making any necessary repairs to the Premises and performing

any work therein that may be necessary by reason of Tenants failure to make any such repairs or

perform any such work provided that except in any emergency Landlord shall have given

Tenant notice specifying such repairs or work and Tenant shall have failed to make such repairs

or to do such work within thirty 30 days after the giving of such notice subject to Unavoidable

Delays or if such repairs or such work cannot reasonably be completed during such thirty 30
day period to have commenced and be diligently pursuing the same subject to Unavoidable

Delays

Section 23.2 Nothing in this Article 23 or elsewhere in this Lease shall imply any duty

upon the part of Landlord to do any work required to be performed by Tenant hereunder and

performance of any such work by Landlord shall not constitute waiver of Tenants default in

failing to perform the same Landlord during the progress of any such work may keep and store

at the Premises all necessary materials tools supplies and equipment Landlord shall not be

liable for inconvenience annoyance disturbance or other damage of Tenant or any Subtenant by

reason of making such repairs or the performance of any such work or on account of bringing

materials tools supplies and equipment into the Premises during the course thereof and the

obligations of Tenant under this Lease shall not be affected thereby To the extent that Landlord

undertakes such work or repairs such work or repairs shall be commenced and completed in

good and workmanlike manner and with reasonable diligence subject to Unavoidable Delays

and in such manner as not to unreasonably interfere with the use of the Premises in accordance

with this Lease

ARTICLE 24

LANDLORDS RIGHT TO PERFORM TENANTS COVENANTS

Section 24.1 If Tenant at any time shall be in Default after notice thereof and after

applicable grace periods if any provided under this Lease for Tenant to cure or commence to

cure same Landlord without waiving or releasing Tenant from any obligation of Tenant

contained in this Lease may but shall be under no obligation to perform such obligation on

Tenants behalf

Section 24.2 All reasonable sums paid by Landlord and all reasonable costs and

expenses incurred by Landlord in connection with its performance of any obligation pursuant to

Section 24.1 together with interest thereon at the Involuntary Rate from the respective dates of

Landlords making of each such payment or incurring of each such sum cost expense charge

payment or deposit until the date of actual repayment to Landlord shall be paid by Tenant to

Landlord within ten 10 days after demand Any payment or performance by Landlord pursuant

to Section 24.1 shall not be nor be deemed to be waiver of any breach or default of Tenant with

respect thereto or of the right of Landlord to terminate this Lease institute summary proceedings

or take such other action as may be permissible hereunder if an Event of Default by Tenant shall

have occurred Landlord shall not be limited in the proof of any damages which Landlord may

claim against Tenant arising out of or by reason of Tenants failure to provide and keep

insurance in force as aforesaid to the amount of the insurance premium or premiums not paid
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but Landlord also shall be entitled to recover as damages for such breach the uninsured amount

of any loss and damage and the reasonable costs and expenses of suit including without

limitation reasonable attorneys fees and disbursements suffered or incurred by reason of

damage to or destruction of the Premises

ARTICLE 25

NO ABATEMENT OF RENTAL

There shall be no abatement diminution or reduction of or offset counterclaim or credit

against Rental payable by Tenant hereunder or of the other obligations of Tenant hereunder

under any circumstances except as otherwise specifically provided in this Lease

ARTICLE 26

PERMITTED USE NO UNLAWFUL OCCUPANCY

Section 26.1 Subject to the provisions of law and this Lease Tenant shall continuously

and without interruption throughout the Term use occupy and operate the Premises for the

Museum Uses only and for no other use or purpose in compliance at all times with the

requirements and/or limitations of the First Amendment to the Constitution of the United States

and any other provisions of federal or state law that are applicable from time to time take all

reasonable measures in every proper manner to maintain promote and increase the use of the

Building by the general public and permit access to the Building by the general public for

Museum Uses at least during an average of six hours per day for no less than two hundred

forty 240 days each calendar year in accordance with schedule that Tenant shall establish in

advance of each calendar year and provide to Landlord no less than 30 days before the start of

the calendar year for Landlords review and information Tenant shall not at any time require

any person to observe or conform to the laws or customs of any religion or denomination as

condition to the admission to or use or enjoyment of the Premises including without limitation

any facilities located within the Building

Section 26.2 Tenant shall not at any time use or occupy the Premises or any part

thereof nor at any time permit or suffer the Premises or any part thereof to be used or occupied

for sectarian instruction as place of religious worship or primarily in connection with any

part of program of school or department of divinity of any religious denomination ii for any

public or private group or individual prayer in or upon the Premises organized sponsored

coordinated or supervised by or on behalf of Tenant and no portion of the Premises shall at any

time be designated as place for any such prayer iii for any unlawful or illegal business use or

purpose or in such manner as to constitute nuisance of any kind public or private or that

Landlord in its reasonable judgment deems offensive by reason of odors fumes dust smoke

noise or other pollution iv for any purpose or in any way in violation of the Certificates of

Occupancy or of any governmental laws ordinances requirements orders directions rules or

regulations or which may make void or voidable any insurance then in force on the Premises or

without Landlords consent for any use which requires variance waiver or special permit

under the Zoning Resolution of New York City as then in effect Immediately upon the

discovery of any such unpermitted unlawful illegal or extra hazardous use Tenant shall by
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written notice inform Landlord and Tenant shall take all necessary actions legal and equitable to

compel the discontinuance of such use If for any reason Tenant shall fail to take such actions

and such failure shall continue for thirty 30 days after notice from Landlord to Tenant

andlord is hereby irrevocably authorized to take all such actions in Tenants name and on

Tenants behalf Tenant hereby appointing Landlord as Tenants attorney-in-fact coupled with an

interest for all such purposes All reasonable sums paid by Landlord and all reasonable costs and

expenses incurred by Landlord acting pursuant to the immediately preceding sentence including

but not limited to reasonable attorneys fees and disbursements together with interest thereon

at the Involuntary Rate from the respective dates of Landlords making of each such payment or

incuning of each such cost expense or charge until the date of receipt of repayment by Landlord

shall be paid by Tenant to Landlord within ten 10 days after demand and shall constitute Rental

under this Lease

Section 26.3 Tenant shall not knowingly suffer or permit the Premises or any portion

thereof to be used by the public in such manner as might reasonably tend to impair title to the

Premises or any portion thereof or in such manner as might reasonably make possible claim or

claims of adverse usage or adverse possession by the public as such or of implied dedication of

the Premises or any portion thereof

Section 26.4 Tenant shall take all such actions as Landlord is required to take in

connection with the use and occupancy of the Premises under the terms of the Master Lease

Landlord shall perform all obligations of tenant under ihe Master Lease other than those which

are the obligation of Tenant under this Lease

Section 26.5 Tenant shall be permitted to promulgate and enforce rules and regulations

with respect to the use occupancy and operation of the Premises provided that such rules and

regulations do not conflict with or circumvent the covenants conditions agreements and

provisions of this Lease including without limitation the terms and provisions of this

Article 26

ARTICLE 27

EVENTS OF DEFAULT CONDITIONAL LIMITATIONS
REMEDIES ETC

Section 27.1 Each of the following events shall be an Event of Default hereunder

if Tenant shall fail to pay any itcm of Rental or any part thereof when the same

shall become due and payable and such failure shall continue for one hundred eighty 180 days

after notice from Landlord to Tenant

if Commencement of Construction shall not have occurred on or before the

Construction Commencement Date subject to Unavoidable Delays and such failure shall

continue for ninety 90 days after notice from Landlord to Tenant or iiSubstantial

Completion of the Building shall not have occurred before the Scheduled Completion Date and

such failure shall continue for ninety 90 days after notice from Landlord to Tenant or iii the

date of Completion of the Building shall not have occurred on or before subject to Unavoidable
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Delays thirty-six 36 months after Substantial Completion of the Building and such failure

shall continue for thirty 30 days after notice from Landlord to Tenant

if Tenant shall fail to observe or perform one or more of the other terms

conditions covenants or agreements contained in this Lease including without limitation any of

Tenants obligations under the provisions of Article 14 of this Lease other than the obligations

referred to in the preceding Section 27.1b and such failure shall continue for period of

thirty 30 days after notice thereof by Landlord to Tenant specifying such failure unless such

failure requires work to be performed acts to be done or conditions to be removed which cannot

by their nature or because of Unavoidable Delays reasonably be performed done or removed as

the case may be within such thirty 30 day period in which case no Event of Default shall be

deemed to exist as long as Tenant shall have commenced curing the same subject to

Unavoidable Delays within such thirty 30 day period and shall subject to Unavoidable Delays

diligently and continuously prosecute the same to completion

to the extent permitted by law if Tenant shall make an assignment for the benefit

of creditors

to the extent permitted by law if Tenant shall file voluntary petition under

Title 11 of the United States Code or if such petition is filed against it and an order for relief is

entered or if Tenant shall file any petition or answer seeking consenting to or acquiescing in any

reorganization arrangement composition other present or future applicable federal state or

other statute or law or shall seek or consent to or acquiesce in or suffer the appointment of any

trustee receiver custodian assignee sequestrator liquidator or other similar official of Tenant

or of all or any substantial part of its properties or of the Premises or any interest therein of

Tenant or if Tenant shall take any corporate action in furtherance of any action described in

Sections 27.1d or 27.1e

to the extent permitted by law if within ninety 90 days after the commcncement

of any proceeding against Tenant seeking any reorganization arrangement composition

readjustment liquidation dissolution or similar relief under the present or any future federal

bankruptcy code or any other present or future applicable federal state or other statute or law

such proceeding shall not have been dismissed or if within ninety 90 days after the

appointment without the consent or acquiescence of Tenant of any trustee receiver custodian

assignee sequestrator liquidator or other similarofficial of Tenant or of all or any substantial

part
of its properties or of the Premises or any interest therein of Tenant such appointment shall

not have been vacated or stayed on appeal or otherwise or if within thirty 30 days after the

expiration of any such stay such appointment shall not have been vacated

if Tenant shall abandon the Premises

if this Lease or the estate of Tenant hereunder shall be assigned subleased

transferred mortgaged or encumbered or there shall be Transfer without Landlords approval

or without compliance with the provisions of this Lease applicable thereto
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if levy under execution or attachment shall be made against the Premises and

such execution or attachment shall not be vacated or removed by court order bonding or

otherwise within period of ninety 90 days

if Tenant shall at any time fail to maintain its corporate existence in good standing

and such failure shall continue for thirty 30 days after notice thereof from Landlord or any

governmental agency to Tenant

Ic if there shall be an Event of Default as provided in Article 42

if Tenant subject to Unavoidable Delays shall fail to operate continuously and

without interruption or cause to be operated continuously and without interruption the Premises

for Museum Uses from the data of Substantial Completion of the Building to and including the

Expiration Date in accordance with the provisions of this Lease and such failure shall continue

for thirty 30 days after notice thereof from Landlord to Tenant or

if for any reason other than by reason of change in law of general application

whereby Tenant as well as all other institutions similar to Tenant no longer qualify for exemption

from income tax Tenant shall cease to qualify for exemption from incomes tax as an

organization described in Section 501c3 of the Internal Revenue Code or any statute in lieu

thereof or shall become private foundation within the meaning of Section 509 of said Code

or statute in lieu thereof

Section 27.2 If an event of Default shall occur Landlord may elect to proceed by

appropriate judicial proceedings either at law or in equity to enforce performance or observance

by Tenant of the applicable provisions of this Lease and/or to recover damages for breach

thereof

Section 27.3 This Lease and all rights of Tenant under this Lease shall expire and

terminate if any Event of Default described in Section 271d çJ fl fjJ fj fi or

pfl shall occur or ii described in Section 27.1a fg or shall occur and Landlord at

any time thereafter at its option gives notice to Tenant stating that this Lease and the Term shall

expire and terminate on the date specified in such notice which date shall be not less than

three days after the giving of such notice Such expiration and termination pursuant to the

preceding sentence shall be effective as of the date on which the Event of Default described in

clause above occurred or the date specified in the notice given pursuant to clause iiabove as

the case may be as if such date were the date herein definitely fixed for the expiration of the

Term and Tenant immediately shall quit
and surrender the Premises Anything contained herein

to the contrary notwithstanding if such termination shall be stayed by order of any court having

jurisdiction over any proceeding described in Section 27.1e or ifi or by any Requirement then

following the expiration of any such stay or if the trustee appointed in any such proceeding

Tenant or Tenant as debtor-in-possession shall fail to assume Tenants obligations under this

Lease within the period prescribed therefor by law or within the one hundred twenty 120 days

after entry of the order for relief or as may be allowed by the court or if said trustee Tenant or

Tenant as debtor-in-possession shall fail to provide adequate protection of Landlords right title

and interest in and to the Premises or adequate assurance of the complete and continuous future

performance of Tenants obligations under this Lease as provided in Section 27.15 hereof
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Landlord to the extent permitted by law or by leave of the court having jurisdiction over such

proceeding shall have the right at its election to terminate this Lease on ten 10 days notice to

Tenant Tenant as debtor-in-possession or said trustee and upon the expiration of said ten 10
day period this Lease shall cease and expire as aforesaid and Tenant Tenant as

debtor-in-possession and/or trustee shall immediately quit and surrender the Premises as

aforesaid

If an Event of Default described in Section 27.1a shall occur or this Lease shall

be terminated as provided in Section 27.3a Landlord without notice may re-enter and

repossess the Premises using such force for that purpose as may be necessary without being

liable to indictment prosecution or damages therefor and may dispossess Tenant by summary

proceedings or otherwise

Section 27.4 If this Lease shall be terminated as provided is Section 27.3a or Tenant

shall be dispossessed by summary proceedings or otherwise as provided in Section 27.3b
hereof

Tenant shall pay to Landlord all Rental payable by Tenant under this Lease to the

date upon which this Lease and the Term shall have expired and come to an end or to the gate of

re-entry upon the Premises by Landlord as the case may be

Landlord may complete all construction required to be performed by Tenant

hereunder may pay all costs of such construction required to be paid and remaining unpaid by

Tenant and may repair and alter the Premises in such manner as Landlord may deem necessary

or advisable and may apply to the foregoing any amounts then remaining is the Trust Account

and all funds if any then held by Depository pursuant to Articles 10 or 14 without

relieving Tenant of any liability under this Lease or otherwise affecting any such liability and/or

let or relet the Premises or any parts thereof for the whole or any part of the remainder of the

Term or for longer period in Landlords name or as agent of Tenant and out of any rent and

other sums collected or received as result of such reletting Landlord shall first pay to itself

the reasonable cost and expense of terminating this Lease re-entering retaking repossessing

completing construction and repairing or altering the Premise or any part thereof and the cost

and expense of removing all persons and property therefrom including in such costs brokerage

commissions legal expenses and reasonable attorneys fees and disbursements ii second pay

to itself the reasonable cost and expense sustained in securing any new tenants and other

occupants including in such costs brokcrage commissions lcgal expenses and reasonable

attorneys fees and disbursements and other expenses of preparing the Premises for reletting

and if Landlord shall maintain and operate the Premises the reasonable cost and expense of

operating and maintaining the Premises and iii third pay to itself any balance remaining on

account of the liability of Tenant to Landlord Landlord in no way shall be responsible or liable

for any failure to relet the Premises or any part thereof or for any failure to collect any rent due

on any such reletting and no such failure to relet or to collect rent shall operate to relieve Tenant

of any liability under this Lease or to otherwise affect any such liability

Section 27.5 No termination of this Lease pursuant to Section 27.3a or taking

possession of or reletting the Premises or any part thereof pursuant to Sections 27.3b and
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27.4b shall relieve Tenant of its liabilities and obligations hereunder all of which shall survive

such expiration termination repossession or reletting

Section 27.6 To the extent not prohibited by law Tenant hereby waives and releases all

rights now or hereafter conferred by statute or otherwise which would have the effect of limiting

or modifying any of the provisions of this Article 27 Tenant shall execute acknowledge and

deliver any instruments which Landlord may request whether before or after the occurrence of

an Event of Default evidencing such waiver or release

Section 27.7 Suit or suits for the recovery of damages or for sum equal to any

installment or installments of Rental payable hereunder may be brought by Landlord from time

to time at Landlords election and nothing herein contained shall be deemed to require Landlord

to await the date whereon this Lease or the Term would have expired had there been no Event of

Default by Tenant and termination

Section 27.8 Nothing contained in this Article 27 shall limit or prejudice the right of

Landlord to prove and obtain as liquidated damages in any bankruptcy insolvency receivership

reorganization or dissolution proceeding an amount equal to the maximum allowed by statute or

rule of law governing such proceeding and in effect at the time when such damages are to be

proved whether or not such amount shall be greater than equal to or less than the amount of the

damages referred to in any of the preceding Sections of this Article 27

Section 27.9 No receipt of moneys by Landlord from Tenant after the termination of

this Lease or after the giving of any notice of the termination of this Lease unless such receipt

cures the Event of Default which was the beads for the notice shall reinstate continue or extend

the Term or affect any notice theretofore given to Tenant or operate as waiver of the right of

Landlord to enforce the payment of Rental payment of Rental payable by Tenant hereunder or

thereafter falling due or operate as waiver of the right of Landlord to recover possession of the

Premises by proper remedy except as herein otherwise expressly provided it being agreed that

after the service of notice to terminate this Lease or the commencement of any suit or summary

proceedings or after final order ofjudgment for the possession of the Premises Landlord may

demand receive and collect any moneys due or thereafter falling due without in any manner

affecting such notice proceeding order suit or judgment all such moneys collected being

deemed payments on account of the use and operation of the Premises or at the election of

Landlord on account of Tenants liability hereunder

Section 27.10 Except as otherwise expressly provided herein or as prohibited by

applicable law Tenant hereby expressly waives the service of any notice of intention to re-enter

provided for in any statute or of the institution of legal proceedings to that end and Tenant for

and on behalf of itself and all persons claiming through or under Tenant also waives any and all

right of redemption provided by any law or statute now in force or hereafter enacted or

otherwise or re-entry or repossession or to restore the operation of this Lease in case Tenant

shall be dispossessed by ajudgment or by warrant of any court or judge or in case of re-entry or

repossession by Landlord or in case of any expiration or termination of this Lease and Landlord

and Tenant waive and shall waive trial by jury in any action proceeding or counterclaim brought

by either of the parties hereto against the other on any matter whatsoever arising out of or in any

way connected with this Lease the relationship of Landlord and Tenant Tenants use or
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occupancy of the Premises or any claim of injury or damage The terms enter re-enter

entry or re-entry as used in this Lease are not restricted to their technical legal meaning

Section 27.11 No failure by andlord or any prior Landlord to insist upon the strict

performance of any covenant agreement term or condition of this Lease or to exercise any right

or remedy consequent upon breach thereof and no acceptance of full or partial Rental during

the continuance of any such breach shall constitute waiver of any such breach or of such

covenant agreement term or condition No covenant agreement term or condition of this

Lease to be performed or complied with by Tenant and no breach thereof shall be waived

altered or modified except by written instrument executed by Landlord No waiver of any

breach shall affect or alter this Lease but each and every covenant agreement term and

condition of this Lease shall continue in full force and effect with respect to any other then

existing or subsequent breach thereof

Section 27.12 In the event of any breach or threatened breach by Tenant of any of the

covenants agreements terms and conditions contained in this Lease Landlord shall be entitled

to enjoin such breach or threatened breach and shall have the right to invoke any rights and

remedies allowed at law or in equity or by statute or otherwise as though re-entry summary

proceedings and other remedies were not provided for in this Lease To the extent permitted by

any Requirement Tenant waives any requirement for the posting of bonds or other security on

any such action

Section 27 13 Tenant shall pay to Landlord all costs and expenses including without

limitation reasonable attorneys fees and disbursements incurred by Landlord in any action or

proceeding to which Landlord may be made party by reason of any act or omission of Tenant

All of the sums paid or obligations incurred by Landlord as aforesaid with interest at the

Involuntary Rate shall be paid by Tenant to Landlord within thirty 30 days after demand by

Landlord

Section 27.14 If an order for relief is entered or if stay of proceeding or other acts

becomes effective in favor of Tenant or Tenants interest in this Lease in any proceeding which

is commenced by or against Tenant under the present or any future Federal bankruptcy code or

any other present or future applicable Federal State or other statute or law Landlord shall be

entitled to invoke any and all rights and remedies available to it under such bankruptcy code

statute law or this Lease including without limitation such rights and remedies as may be

necessary to adequately assure the complete and continuous future performance of Tenants

obligations under this Lease Adequate protection of Landlords right title and interest in and to

the Premises and adequate assurance of the complete and continuous future performance of

Tenants obligations under this Lease shall include without limitation the following

requirernents

that Tenant shall comply with all of its obligations under this Lease

that Tenant shall pay to Landlord on the first 1st day of each month occurring

subsequent to the entry of such order or on the effective date of such stay sum equal to the

amount by which the Premises diminished in value during the immediately preceding monthly
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period but in no event an amount which is less than the aggregate Rental payable for such

period

that Tenant shall continue to use the Premises in the manner required by this

Lease

that Landlord shall be permitted to supervise the performance of Tenants

obligations under this Lease

that Tenant shall hire at its sole cost and expense such security personnel as may
be necessary to insure the adequate protection and security of the Premises

that Tenant shall pay to Landlord within thirty 30 days after entry of such order

or the effective date of such stay as partial adequate protection against future diminution in

value of the Premises and adequate assurance of the complete and continuous future performance

of Tenants obligations under this Lease security deposit as may be required by law or ordered

by the court

that Tenant has and will continue to have unencumbered assets after the payment

of all secured obligations and administration expenses to assure Landlord that sufficient funds

will be available to fulfill the obligations of Tenant under this Lease

that Landlord be granted security interest acceptable to Landlord in property of

Tenant other than property of any of Tenants officers directors shareholders employees or

partners to secure the performance of Tenants obligations under this Lease

that if Tenants trustee Tenant or Tenant as debtor-in-possession assumes this

Lease and proposes to assign the same pursuant to Title 11 U.S.C 365 as the same may be

amended to any Person who shall have made bona fide offer to accept an assignment of this

Lease on terms acceptable to the trustee Tenant or Tenant as debtor-in-possession then notice of

such proposed assignment setting forth the name and address of such Person ii all of the

terms and conditions of such offer and iii the adequate assurance to be provided Landlord to

assure such Persons future performance under the Lease including without limitation the

assurances referred to in Title ii U.S.C 365b3 as the same may be amended shall be

given to Landlord by the trustee Tenant or Tenant as debtor-in-possession no later than

twenty 20 days after receipt by the trustee Tenant or Tenant as debtor-in-possession of such

offer but in any event no later than ten days prior to the date that the trustee Tenant or

Tenant as debtor-in-possession shall make application to court of competent jurisdiction for

authority and approval to enter into such assignment and assumption and Landlord shall

thereupon have the prior right and option to be exercised by notice to the trustee given at any

time prior to the effective date of such proposed assignment to accept an assignment of this

Lease upon the same terms and conditions and for the same consideration if any as the bona

fide offer made by such Person less any brokerage commissions which nay be payable out of the

consideration to be paid by such Person for the assignment of this Lease

Section 27.15 Each right and remedy of Landlord provided for in this Lease shall be

cumulative and shall be in addition to every other right or remedy provided for in this Lease or

now or hereafter existing at law or inequity or by statute or otherwise and the exercise or
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beginning of the exercise by Landlord of any one or more of the rights or remedies provided for

in this Lease or now or hereafter existing at law or in equity or by statute or by other

Requirement shall not preclude the simultaneous or later exercise by Landlord of any or all other

rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by

statute or by other Requirement

ARTICLE 28

NOTICES

Section 28.1 Whenever it is provided in this Lease that notice demand request

consent approval or other communication shall or may be given to or served upon either of the

parties by the other and whenever either of the parties shall desire to give or serve upon the

other any notice demand request consent approval or other communication with respect

hereto or the Premises each such notice demand request consent approval or other

communication shall be in writing and any law or statute to the contrary notwithstanding shall

be effective for any purpose if given or served as follows

if by Landlord by delivery or by mailing the same to Tenant by registered or

certified mail postage prepaid return receipt requested addressed to Tenant at One Battery Park

Plaza New York New York 10004-1484 Attention Co-Chairman with copy thereof to Weil

Gotshal Manges LLP 767 Fifth Avenue New York New York 10153 Attention Philip

Rosen Esq or to such other addresss and attorneys as Tenant may from time to time designate

by notice given to Landlord as aforesaid and

if by Tenant by delivering or by mailing the same to Landlord by registered or

certified mail postage prepaid return receipt requested addressed to Landlord at One World

Financial Center New York New York 10281 Attn President or to such other address as

Landlord may from time to time designate by notice given to Tenant as aforesaid with copy

given in the manner provided above addressed to the attention of Landlords General Counsel at

the address set forth above or at such other address as Landlord may from time to time designate

by notice to Tenant as aforesaid

Section 28.2 Fvery notice demand request consent approval or other communication

hereunder shall be deemed to have been given or served when delivered or if mailed four

Business Days after thc date that the same shall have been deposited in the United States mails

postage prepaid in the manner aforesaid except that notice designating the name or address of

person to whom any notice or other communication or copy thereof shall be sent shall be

deemed to have been given when same is received

ARTICLE 29

CONSTRUCTION AND MAINTENANCE OF THE CIVIC FACILITIES

Section 29.1 The term Civic Facilities shall mean the following improvements in

the Project Area

Electrical gas and telephone mains
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ii Water mains

iii Sanitary and storm sewers

iv Fire hydrants and Emergency Response Service conduits and

boxes

Street lighting conduit cable poles fixtures and connections

vi Streets

vii Curbs

viii Temporary concrete sidewalks

ix Permanent sidewalks including cobble strip and paving

Landscaped esplanade including appurtenances located within the

pierhead line of the Project Area Esplanade

xi Landscaped park known as the Robert Wagner Jr Park South Park
and

xii Street trees and public works of art

Landlord and Tenant acknowledge that the improvements described in

subparagraphs i-viii other than the ERS described in the preceding subparagraph iv and

that portion of the Esplanade referred to in subparagraph comprising the South Cove have

been completed

The term Tenants Civic Facilities shall mean the following portions of the

Civic Facilities as more particularly described refercnced or enumerated in Exhibit hereto and

the Design Guidelines and such further specifications including standards and responsibilities

for landscape maintenance as Landlord may supply

Permanent sidewalk adjoining the frontage of the project or building along

First Place adjacent to the Premises including cobble strip and paving

ii Street trees Tenant to install five trees 4-4 /2 caliper on First Place

layout species type and planting specifications to be furnished by Landlord

iii Construction of hard surface and landscaping in accordance with designs

to be supplied by Landlord and the Construction Documents approved by Landlord in the areas

identified in the Design Guidelines as landscape easement minimum 10 feet wide

iv lockable outdoor waterproofed 110 volt 20 amp ground fault-protected

duplex outlet to be located on an accessible exterior elevation of the Building adjacent to the

Esplanade at location satisfactory to Landlord and
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Reconstruction of property line wall in accordance with designs to be

approved by Landlord and the Construction Documents approved by Landlord in the areas

identified in the Design Guidelines on the westerly portion of the site

The Term Landlords Civic Facilities shall mean all of the Civic Facilities

which are not included within the definition of Tenants Civic Facilities Landlord and Tenant

acknowledge that the Tenant Civic Facilities described in Section 29.1 bi through iihave

been completed and that the Landlord Civic facilities described in Section 29.1c have been

completed

Section 29.2 Subject to Unavoidable Delays Landlord shall commence and

diligently complete or cause to be commenced and substantially completed in accordance with

the Civic Facilities Development Schedule set forth in Exhibit hereto the construction or

installation of Landlords Civic Facilities and ii Tenant shall commence and diligently

complete on or before the Scheduled Completion Date in accordance with the Construction

Documents and the specifications supplied by Landlord the construction or installation of

Tenants Civic Facilities in each case in good and workmanlike manner and in compliance

with normal New York City construction rules and all applicable Requirements

Section 29.3 Landlord and Tenant each shall take good care of Landlords Civic

Facilities or Tenants Civic Facilities as the case may be and shall keep and maintain the same

in good and safe order and condition and free of accumulations of dirt rubbish snow and ice

and shall make all repairs including structural repairs restorations and replacements necessary

to maintain the same in first-class condition collectively Maintenance Obligations except

that if Tenant installs temporary concrete sidewalks adjacent to the Premises then Tenant

shall perform Maintenance Obligations in respect of same and ii provided that Tenant

previously has caused the street trees referred to in Section 29.1 bii to be installed in

accordance with the requirements of this Article 29 from and after the first anniversary of the

proper installation of such trees Landlord shall perform Maintenance Obligations in respect of

said street trees The obligation of Landlord to perform Maintenance Obligations is expressly

conditioned upon Tenants compliance with Tenants obligations under Section 29.5 The

parties contemplate that after the completion of construction pursuant to Section 29.2

Maintenance Obligations for the portion of the Civic Facilities described in Section 29.lafl

shall be performed by the appropriate utility companies and for those portions of the Civic

Facilities described in Section 29.1 aii through 29.1 avii shall be performed by New York

City Notwithstanding the initial sentence of this Section 29.3 Maintenance Obligations on the

part of Landlord in respect of any portion of the Civic Facilities described in Sections 29.lai

through fyjj shall terminate on the date that the appropriate utility company or New York City

as the ease may be shall commence performance of Maintenance Obligations in respect of same

Section 29.4 Tenants sole remedies for failure by Landlord to substantially

complete Landlords Civic Facilities as provided in Section 29.2 Landlords Construction

Obligations shall be an extension of the Scheduled Completion Date by an amount of time

equal to the time if any by which Tenants construction of the Building has been delayed solely

as result of such failure which delay shall constitute an Unavoidable Delay and ii the right to

engage in Self-Help as defined in Section 29.4b and to receive the offset against Base Rent

and Civic Facilities Payment provided for in Section 29.4e collectively the Approved
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Remedies Landlords failure to perform Landlords Construction Obligations shall not give

rise to any right or remedy except the Approved Remedies or entitle Tenant to any discount

from or offset against any Rental except as set forth in Section 29.4c or to any other damages

and no delay non-performance or part performance by Landlord under Section 29.2 shall release

Tenant from or modify any of its obligations under this Lease except as provided herein

Tenants sole remedies against Landlord for failure by Landlord to perform its Maintenance

Obligations in accordance with Section 29.3 shall be the right to engage in Self-Help and to

receive the offset against Civic Facilities Payments provided for in Section 29.4c and no such

failure shall entitle Tenant to any other right remedy or damages against Landlord

Notwithstanding the provision of Section 29.4b Tenant shall not be entitled to exercise any of

the Approved Remedies at any time that Default exists under this Lease No delay

non-performance or part performance by Landlord under Section 29.3 shall release Tenant from

any of its obligations under this Lease

If subject to Unavoidable Delays Landlord fails to perform Landlords

Construction Obligations or thereafter to substantially complete Landlords Civic Facilities as

provided in Section 29.2 with reasonable diligence or if Landlord fails to perform any of

Landlords Maintenance Obligations Tenant in its own name and not as agent of Landlord

shall have the right but shall not be obligated to undertake Landlords Construction Obligations

or Landlords Maintenance Obligations as the case may be Self-Help in accordance with the

provisions of this Section 29.4b Prior to engaging in Self-Help Tenant shall give Landlord

notice specifying the nature or Landlords failure and advising of Tenants intention to engage in

Self-help If Landlord shall not have remedied the failure complained of prior to the

thirtieth 0th day after such notice Tenant shall be entitled to engage is Self-Help provided

that if such failure shall be of nature that the same cannot be completely remedied within said

thirty 30 day period Tenant shall not be entitled to engage is Self-Hclp if Landlord commences

to remedy such failure within such period and thereafter diligently and continuously proceeds to

remedy same copy of any notice given to Landlord pursuant to this Section 29.4b shall be

sent to all other tenants of Landlord in the Phase III whose names and addresses Landlord shall

have given Tenant notice and in the event Tenant engages in Self-Help Tenant shall use its best

efforts to cooperatc with such other tenants and to coordinate any actions taken in furtherance

thereof with the actions of any tenants that may elect to engage in Self-Help under the

applicable provisions of any other leases entered into by Landlord with respect to Phase III

In furtherance of Tenants exercise of the right of Self-Help set forth in this Section 29.4b
Landlord upon reasonable notice shall permit Tenant and its agents or representatives to inspect

Landlords Civic Facilities at all reasonable times for the purpose of determining whether or not

Landlord is in compliance with Landlords Construction Obligations and Landlords

Maintenance Obligations Landlord hereby grants Tenant right to enter upon Landlords Civic

Facilities in order to perform Self-Help in accordance with this Section 29.4b Tenant shall not

be liable for inconvenience annoyance disturbance loss of business or other darriage to

Landlord by reason of Tenants exercise of the right of Self-Help hereunder provided Tenant

shall use reasonable efforts to minimize damage caused by Tenant in the exercise of its right of

Self-Help

In the event Tenant engages in Self-I-Ielp as provided in Section 29.4b with

respect to Landlords Construction Obligations after submission to Landlord of written

statement of Tenants expenses with supporting documentation Tenant shall have the right to
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offset against the next installments of Base Rent and Civic Facilities Payment an amount equal

to the reasonable expenses thereby incurred and/or theretofore paid by Tenant together with

interest thereon at the Involuntary Rate computed with respect to each payment made by Tenant

under this Section 29.4c from the date notice is received by Landlord of such Payment by

Tenant until the dates Tenant effectuates the offsets In the event Tenant engages in

Self-Help as provided in Section 29.4b with respect to Landlords Maintenance Obligations

after submission to Landlord of written statement of Tenants expenses with supporting

documentation Tenant shall have the right to offset against the next installments of Civic

Facilities Payment an amount equal to the reasonable expenses thereby incurred and/or

theretofore paid by Tenant together with interest thereon at the Involuntary Rate computed with

respect to each payment made by Tenant under this Section 29.4c from the date notice is

received by Landlord of such payment by Tenant until the dates Tenant effectuates the

offsets

In the event Landlord shall fail to perform Landlords Construction Obligations or

Landlords Maintenance Obligations Landlord shall incur no penalty or liability and Tenant

shall have no remedies or rights other than as expressly provided herein it being agreed by the

parties that Landlords failure to perform Landlords Construction Obligations or Landlords

Maintenance Obligations shall not be deemed failure by Landlord to perform substantial

obligation on Landlords
part to be performed under this Lease

Section 29.5 As its allocable share of the cost of operating maintaining repairing

restoring replacing and upgrading South Park the Esplanade the curbs referred to in

Section 29.lavii and the street trees referred to in Section 29.1axii and 29.1bii

including at Landlords election the costs of creating and maintaining reasonable reserve fund

and of insuring the Civic Facilities or any part thereof such costs being hereinafter referred to as

Operating Costs Tenant for each Lease Year or portion thereof commencing on the date on

which temporary Certificate of Occupancy shall be issued for the Building the Initial

Occupancy Date and ending on the last day of the Term shall pay to Landlord an annual sum

the Civic Facilities Payment determined as follows

for the period commencing on the Initial Occupancy Date and ending on

the last day of the Lease Year in which the Initial Occupancy Data occurs an amount equal to

the product obtained by multiplying the sum computed under the succeeding clause iiby

fraction the numerator of which shall be the number of days between the Initial Occupancy Date

and the last day of the Lease Year in which the Initial Occupancy Date occurs and the

denominator of which shall be three hundred sixty-five 365

ii for each of the next two Lease Years an amount equal to the product

derived by multiplying thirty cents $0.30 by the gross square feet of floor area in the Building

iii for each of the next three Lease Years an amount equal to the product

derived by multiplying thirty-five cents $0.35 by the gross square feet of floor area in the

Building and

iv for the sixth Lease Year and for each Lease Year thereafter an amount

equal to the sum of the Civic Facilities Payment for the previous Lease Year plus the product of
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the Civic Facilities Payment for the previous Lease Year multiplied by zero or if greater

than zero fraction the numerator of which is the increase if any of the Consumer Price Index

between the first day of the previous Lease Year and the last day of the previous Lease Year and

the denominator of which is the Consumer Price Index for the first day of the previous Lease

Year

Tenant shall pay to Landlord the Civic Facilities Payment due in respect of each Lease Year in

equal monthly installments payable in advance on the first 1st day of each month that occurs

within such Lease Year

Omitted

Notwithstanding any other provision of this Article 29 in the event Landlords

Civic Facilities or any portion thereof shall be destroyed or damaged by fire or other casualty or

shall have been taken by the exercise of the right of condemnation or eminent domain if the

reasonable cost of restoring or replacing any portion of Landlords Civic Facilities including

without limitation construction costs bidding costs attorneys architects engineers and other

professional fees and disbursements and Supervisory fees and disbursements shall exceed the

aggregate of the monies available to Landlord therefor from the reserve fund created pursuant to

Section 29.5a and the net proceeds if any of insurance or condemnation available to Landlord

for such purpose Tenant shall pay to Landlord two and seven-tenths percent 2.7%of such

excess Landlord shall submit to Tenant statement setting forth the cost of such restoration

or replacement together with supporting documentation and ii on an itemized basis the

monies available to pay such cost within thirty 30 days of the date any such statement and

documentation are submitted to Tenant Tenant shall make the payment provided for above All

monies payable to Landlord under this Section 293c shall constitute Rental under this Lease

Landlord shall have the right to transfer to trust or other entity the responsibility

of performing Landlords Maintenancc Obligations and the right to receive installments of the

Civic Facilities Payments directly from Tenant and if Landlord shall effect such transfer

Tenant shall have the right to require such trust or other entity to perform the responsibilities and

exercise the rights so transferred notwithstanding any transfer of Landlords interest in the

parcels or in the leases of the parcels within Phase III Upon such transfer by Landlord and

provided such trust or other entity in writing assumes and agrees to perform Landlords

Maintenance Obligations for the benefit of all tenants or parcels within the Phase III from and

after the date of such assumption Landlord shall have no further liability with respect hereto

Prior to effecting such transfer Landlord shall consult with Tenant with respect to the

composition of such trust or other entity Landlord shall give Tenant notice of the consummation

of any such transfer Notwithstanding such transfer the Civic Facilities Payment shall at all

times constitute Rental hereunder Thereafter for each Lease Year such trust or other entity

shall submit to Tenant the Civic Facilities Budget and other information required by

Section 29.5b and shall give notice thereof to Tenant in the same manner as would otherwise

be required of Landlord Notwithstanding any transfer of Landlords Maintenance Obligations

Tenant shall retain the rights provided in this Article 29 with respect to Self-Help and offsets

against Civic Facilities Payments
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ARTICLE 30

STREETS

Landlord represents and warrants that Battery Place First Place and Second Place have

been dedicated to New York City

ARTICLE 31

STREET WIDENING

If at any time during the Term any proceedings are instituted or orders made by any

Governmental Authority other than Landlord acting solely in its capacity as Landlord and not as

Governmental Authority for the widening or other enlargement of any street contiguous to the

Premises requiring removal of any projection or encroachment on under or above any such

street or any changes or alterations upon the Premises or in the sidewalks vaults other than

vaults which are under the control of or are maintained or repaired by utility company

gutters curbs or appurtenances Tenant with reasonable diligence subject to Unavoidable

Delays shall comply with such requirements and on Tenants failure to do so Landlord may

comply with the same in accordance with the provision of Article 24 Tenant shall be permitted

to contest in good faith any proceeding or order for street widening instituted or made by any

Governmental Authority provided that during the pendency of such contest Tenant deposits with

Landlord security in amount and form reasonably satisfactory to Landlord for the performance of

the work required in the event that Tenants contest should fail In no event shall Tennant permit

Landlord to become liable for any civil or criminal liability or penalty as result of Tenants

failure to comply with reasonable diligence subject to Unavoidable Delays with any of the

foregoing orders Any widening or other enlargement of any such street and the award or

damages in respect thereto shall be deemed partial condemnation and be subject to the

provisions of Article 10

ARTICLE 32

SUBORDINATION ATTORNMENT

Section 32.1 Landlords interest in this Lease as this Lease may be modified amended

or supplemented shall not be subject or subordinate to any mortgage now or hereafter placed

upon Tenants interest in this Lease or any other liens or encumbrances hereafter affecting

Tenants interest in this Lease

Section 32.2 If by reason ofa default under the Master Lease or termination of

the Master Lease pursuant to the terms of the Settlement Agreement such Master Lease and the

leasehold estate of Landlord in the Premises demised hereby are terminated Tenant will attorn to

the then holder of the reversionary interest in the Premises demised by this Lease and will

recognize such holder as Tenants Landlord under this Lease Tenant shall execute and deliver

at any time and from time to time upon the request of the Landlord or of the Master Landlord

any further instrument which may be reasonably necessary or appropriate to evidence such

attornment Tenant waives the provision of any statute or rule of law now or hereafter in effect
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which may give or purport to give Tenant any right of election to terminate this Lease or to

surrender possession of the Premises in the event any proceeding is brought by the Master

Landlord to terminate the same and agrees that this Lease shall not be affected in any way
whatsoever by any such proceeding

ARTICLE 33

EXCAVATIONS AND SHORING

If any excavation shall be made or contemplated to be made for construction or other

purposes upon property adjacent to the premises Tenant either

shall afford to Landlord or at Landlords option to the person or persons causing

or authorized to cause such excavation the right to enter upon the Premises in reasonable

manner for the purpose of doing such work as may be necessary without expense to Tenant to

preserve any of the walls or structures of the Premises from injury or damage and to support the

same by proper foundations provided that such work shall be done promptly in good and

workmanlike manner and subject to the Master Development Plan Design Guidelines and all

applicable Requirements Tenant shall have an opportunity to have its representatives present

during all such work and Hi Tenant shall be indemnified by Landlord in the event Landlord

performs such excavation or such other person performing such excavation as the case may be

against any injury or damage to the Premises or persons or property therein which may result

from any such work but shall not have any claim against Landlord for suspension diminution

abatement offset or reduction of Rental payable by Tenant hereunder or

shall do or cause to be done all such work at Landlords or such other persons

cxpense as may be necessary to preserve any of the walls or structures of the Premises from

injury or damage and to support the same by proper foundations provided that Tenant shall not

by reason of any such excavation or work have any claim against Landlord for damages or for

indemnity or for suspension diminution abatement offset or reduction of Rental payable by

Tenant hereunder

ARTICLE 34

CERTIFICATES BY LANDLORD AND TENANT

Section 34.1 At any time and from time to time upon not less than twenty 20 days

notice by Landlord Tenant shall execute acknowledge and deliver to Landlord or any other

party specified by Landlord statement certifying that this Lease is unmodified and in full force

and effect or if there have been modifications that the same as modified is in full force and

effect and stating the modifications and the date to which each obligation constituting Rental

has been paid and stating whether or not to the best knowledge of Tenant Landlord is in default

in performance of any covenant agreement or condition contained in this Lease and if so

specifying each such default of which Tenant may have knowledge

Section 34.2 At any time and from time to time upon not less than twenty 20 days

notice by Tenant and so long as no Event of Default occurred Landlord shall execute
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acknowledge and deliver to Tenant or any other party specified by Tenant statement certifying

that this Lease is unmodified and in full force and effect or if there have been modifications that

the same as modified is in full force and effect and stating the modifications and the date to

which each obligation constituting Rental has been paid and stating whether or not to the best

knowledge of Landlord Tenant is in Default in the performance of any covenant agreement or

condition contained in this Lease and if so specifying each such Default of which Landlord

may have knowledge

Section 34.3 At the request of Tenant Landlord shall request certificate in respect of

the Master Lease from Master Landlord in accordance with Section 20 of the Master Lease If

Master Landlord shall fail to deliver such certificate then in lieu thereof Landlord shall

execute acknowledge and deliver to Tenant statement certifying that Landlord has not

executed and delivered to Master Landlord any instrument modifying the Master Lease or if

Landlord has executed such an instrument stating the modifications and that to the best of

Landlords knowledge the Master Lease is in full force and effect

ARTICLE 35

CONSENTS AND APPROVALS

Section 35.1 All consents and approvals which may be given under this Lease shall as

condition of their effectiveness be in writing The granting of any consent or approval by

party to perform any act requiring consent or approval under the terms of this Lease or the

failure on the
part

of party to object to any such action taken without the required consent or

approval shall not be deemed waiver by the party whose consent was required of its right to

require such consent or approval for any further similaract

Section 35.2 If pursuant to the terms of this Lease any consent or approval by

Landlord or Tenant is not to be unreasonably withheld or is subject to specified standard then

unless expressly provided otherwise in this Lease if the party who is to give its consent or

approval shall not have notified the other party within fifteen 15 Business Days or such other

period as expressly specified in this Lease after receiving such other partys request for consent

or approval that such consent or approval is granted or dcnied and if denied the reasons therefor

in reasonable detail such consent or approval shall be deemed granted If pursuant to the terms

of this Lease any consent or approval by Landlord or Tenant is not to be unreasonably withheld

or is subject to specified standard then in thc cvent that there shall be final detenuination that

the consent or approval was unreasonably withheld or that such specified standard has been met

so that the consent or approval should have been granted the consent or approval shall be

deemed granted and such granting of the consent or approval shall be the only remedy to the

party requesting or requiring the consent or approval

Section 35.3 If pursuant to the terms of this Lease any consent or approval by

Landlord or Tenant is not to be unreasonably withheld such consent or approval shall in

addition not be unreasonably delayed
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Section 35.4 Except as specifically provided herein no fees or charges of any kind or

amount provided shall be required by either party hereto as condition of the grant of any

consent or approval which may be required under this Lease

ARTICLE 36

SURRENDER AT END OF TERM

Section 36.1 On the last day of the Term or upon any earlier termination of this Lease

or upon re-entry by Landlord upon the Premises pursuant to Article 27 hereof Tenant shall

well and truly surrender and deliver up to Landlord the Premises in good order condition and

repair reasonable wear and tear excepted free and clear of all lettings occupancies liens and

encumbrances other than those if any existing at the date hereof created by or consented to by

Landlord or which lettings and occupancies by their express terms and conditions extend beyond

the Expiration Date and which Landlord shall have consented and agreed in writing may
extend beyond the Expiration Date without any payment or allowance whatever by Landlord

Tenant hereby waives any notice now or hereafter required by law with respect to vacating the

Premises on any such termination date

Section 36.2 On the last day of the Term or upon any earlier termination of the Lease

or upon re-entry by Landlord upon the Premises pursuant to Article 27 hereof Tenant shall

deliver to Landlord Tenants executed counterparts of and any service and maintenance contracts

then affecting the Premises true and complete maintenance records for the Premises all original

licensee and permits then pertaining to the Premises permanent or temporary Certificates of

Occupancy then in effect for the Premises and all warranties and guarantees then in effect for

the Building and all warranties and guarantees which Tenant has received in connection with

any work or services performed or Equipment installed in the Premises together with duly

executed assignment thereof to Landlord all financial reports books and records required by

Article 41 hereof and any and all other documents of every kind and nature whatsoever relating

to the Premises

Section 36.3 Any personal property of Tenant any Subtenant or any other Person

which shall remain on the Premises for ten 10 days after the termination of this Lease and after

the removal of Tenant from the Premises may at the option of Landlord be deemed to have

been abandoned by Tenant Subtenant or such other Person and either may be retained by

Landlord as its property or be disposed of without accountability in such manner as Landlord

may see fit Landlord shall not be responsible for any loss or damage occurring to any such

property owned by Tenant or any other Person

Section 36.4 The provisions of this Article 36 shall survive any termination of this

Lease

Nynocso3/934853 81



ARTICLE 37

ENTIRE AGREEMENT

This Lease together with the Exhibits and Schedule hereto contains all the promises

agreements conditions inducements and understandings between Landlord and Tenant relative

to the Premises and there are no promises agreements conditions understandings inducements

warranties or representations oral or written expressed or implied between them other than as

herein or therein set forth and other than as may be expressly contained in any written agreement

between the parties executed simultaneously herewith

ARTICLE 38

QUIET ENJOYMENT

Landlord covenants that so long as Tenant is paying Rental and otherwise observing the

terms and conditions of this Lease Tenant shall and may peaceably and quietly have hold and

enjoy the Premises for the term hereby granted without molestation or disturbance by or from

Landlord or any Person claiming through Landlord and free of any encumbrance created or

suffered by Landlord except the Title Matters

ARTICLE 39

ARBITRATION

In such cases where this Lease expressly provides for the settlement of dispute or

question by arbitration and only in such cases the party desiring arbitration shall appoint

disinterested person as arbitrator on its behalf and give notice thereof to the other party who

shall within fifteen 15 days thereafter appoint second disintercsted person as arbitrator on its

behalf and give notice thereof to the first party The two arbitrators thus appointed shall

together appoint third disinterested person within fifteen 15 days after the appointment of the

second arbitrator and said three arbitrators shall as promptly as possible determine the

matter which is the subject of the arbitration and the decision of the majority of them shall be

conclusive and binding on all parties and judgment upon the award may be entered in any court

having jurisdiction If party who shall have the right pursuant to the foregoing to appoint an

arbitrator fails or ncglccts to do so thcn and in such evcnt the other party or it the two

arbitrators appointed by the parties shall fail to appoint third arbitrator when required

hereunder thcn cithcr party may apply to thc American Arbitration Association or any

organization successor thereto or in its absence refusal failure or inability to act may apply for

court appointment of such arbitrator The arbitration shall be conducted in the City and County

of New York and to the extent applicable and consistent with this Article 39 shall be in

accordance with the Commercial Arbitration Rules then obtaining of the American Arbitration

Association or any successor body of similar function The expenses of arbitration shall be

shared equally by Landlord and Tenant but each party shall be responsible for the fees and

disbursements of its own attorneys and the expenses of its own proof Landlord and Tenant shall

sign all documents and do all other things necessary to submit any such matter to arbitration and

further shall and hereby do waive any and all rights they or either of them may at any timc have
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to revoke their agreement hereunder to submit to arbitration and to abide by the decision

rendered thereunder The arbitrators shall have no power to vary or modify any of the provisions

of this Lease and their jurisdiction is limited accordingly If the arbitration takes place pursuant

to Article 14 hereof or concerns any Capital Improvement or Restoration then each of the

arbitrators shall be licensed professional engineer or registered architect having at least ten 10
years experience in the design of Building comparable to the Premises and to the extent

applicable and consistent with this Article 39 such arbitration shall be conducted in accordance

with the Construction Arbitration Rules then obtaining of the American Arbitration Association

or any successor body of similar function Notwithstanding anything to the contrary contained in

this Article 39 if the arbitration concerns any dispute arising with respect to any amounts or

computation of Rental the Landlord shall have the option in its sole discretion to submit such

dispute to any national accounting firm with offices is New York City for binding and final

determination by such firm intended to have the same effect as an arbitration award by an

arbitrator

ARTICLE 40

INVALIDITY OF CERTAIN PROVISIONS

If any term or provision of this Lease or the application thereof to any Person or

circumstances shall to any extent be invalid or unenforceable the remainder of this Lease or

the application of such term or provision to Persons or circumstances other than those as to

which it is held invalid or unenforceable shall not be affected thereby and each term and

provision of this Lease shall be valid and be enforced to the fullest extent permitted by law

ARTICLE

FINANCIAL AND OTHER REPORTS

Section 41.1 Tenant from and after the date upon which any portion of the Premises is

occupied or otherwise placed in use shall furnish to Landlord the following

As soon as practicable after the end of each fiscal year of Tenant and in any event

within one hundred and twenty 120 days thereafter Tenant shall fttrnish to Landlord financial

statements of operations of the Premises for such year setting forth in each case in comparative

form thc corresponding figures for the previous fiscal year all in reasonable detail and

accompanied by report and opinion thereon of Certified Public Accountant approved by

Landlord which approval shall not be unreasonably withheld which report and opinion shall be

prepared in accordance with Accounting Principles and which shall also be accompanied by

compilation in reasonable detail of attendance figures as shown on Tenants records and

projection of Gross Entry or Exit Receipts attendance and Base Rent for the next fiscal year

setting forth in each case in comparative form the corresponding figures for the previous fiscal

year all in reasonable detail

In any year in which the Gross Entry or Exit Receipts or attendance figures as

reported by Tenant pursuant to this Section 41.1 decrease by more than five percent 5%from

the Gross Entry or Exit Receipt or attendance figures either in Tenants projections furnished to

NYn0cs031934853



Landlord previously or in Tenants reports thereof for the previous year Tenant shall at any

time after forty-eight 48 months following Completion of Construction upon Landlords

request prepare an Attendance Plan for Tenants current and following fiscal year Such

Attendance Plan shall include specific descriptions of reasonable advertising promotional and

other actions that Tenant proposes to take which are reasonably expected to increase attendance

by the general public at the Building and to increase Gross Entry or Exit Receipts Following

preparation by Tenant of such Attendance Plan pursuant to Landlords request Tenant shall use

its best efforts to implement the advertising promotional or other actions as described by Tenant

in such Attendance Plan

Section 41.2 Within thirty 30 days after request by Landlord between the date of

Commencement of Construction and the date of Completion of the Building Tenant shall

provide to Landlord information about Tenants assets and anticipated expenditures in such font

and detail and with such supporting documentation as Landlord requests

Section 41.3 If at any time Tenant shall furnish to any Governmental Authority or

lender or donor operating statements or financial reports in addition to those required to be

furnished by Tenant to Landlord pursuant to Section 41.1 or Section 41.2 then upon Landlords

request Tenant promptly shall furnish to Landlord copies of all such additional operating

statements and financial reports At the time at which Tenant furnishes any such operating

statements or reports Tenant may inform Landlord of its belief that the public disclosure of

information contained therein or any part thereof would cause substantial injury to the

competitive position of Tenants enterprise and request that to the extent permitted by law

Landlord attempt to avoid such disclosure In the event Tenant makes such request Landlord

shall use its best efforts to avoid such disclosure but shall incur no liability to Tenant if

Landlord reasonably believes it is complying with any provision of applicable law requiring such

disclosure

Section 41.4 Tenant shall keep and maintain at all times full and correct records and

books of account of the operations of the Premises in accordance with such generally accepted

accounting standards and otherwise in accordance with any applicable requirements of any

Governmental Authority or lender or donor and shall accurately record and preserve for period

of six years the records of its operations upon the Premises Within fifteen 15 days after

request by Landlord Tcnant shall make said records and books of account available from time to

time for inspection by Landlord and Landlords designee during reasonable business hours at

location designatcd by Tenant in New York City At any time at which Tcnant shall make said

records and books of account available for inspection it may inform Landlord of its belief that

the public disclosure of the infonnation contained therein or any part thereof would cause

substantial injury to the competitive position of Tenants enterprise and request that to the extent

permitted by law Landlord at tempt to avoid such disclosure In the event Tenant makes such

request Landlord shall use its best efforts to avoid such disclosure but shall incur no liability to

Tenant it Landlord reasonably believes it is complying with any provision of applicable law

requiring such disclosure
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ARTICLE 42

RECORDING OF LEASE

Either Landlord or Tenant may record this Lease or any amendment or modification of

this Lease and each shall upon the request of the other join in the execution of memorandum

of this Lease or memorandum of any amendment or modification of this Lease in proper form

for recordation

ARTICLE 43

NO DISCRIMINATION

Section 43.1 Tenant in its use operation or occupancy of the Premises and employment

and conditions of employment in connection therewith or in the subletting of the Premises or

any part thereof or in connection with the erection maintenance repair Restoration alteration

or replacement of or addition to any Building or Tenants Civic Facilities shall not

discriminate nor permit discrimination against any person by reason of race creed color

religion national origin ancestry sex age disability or marital status and comply with all

applicable Federal State and local laws ordinances rules and regulations from time to time in

effect and the provisions of the Master Lease prohibiting such discrimination or pertaining to

equal employment opportunities

Section 43.2 Tenant shall be bound by and shall include the following

paragraphs through of this Section 43.2 in all Construction Agreements service and

management agreements and agreements for the purchase of goods and services and any other

agreements relating to the operation of the Premises in such manner that these provisions shall

be binding upon the parties with wham such agreements are entered into any party being bound

by such provisions shall be referred to in this Section as Contractor

Contractor shall not discriminate against employees or applicants for employment

because of racc creed color religion national origin ancestry sex age disability or marital

status shall comply with all applicable Federal State and local laws ordinances rules and

regulations from time to time in effect and the provisions of the Master Lease prohibiting such

discrimination or pertaining to equal employment opportunities and shall undertake programs of

affirmative action to ensure that employees and applicants for employment are afforded equal

employment opportunities without discrimination Such action shall be taken with reference to

but not limited to recruitment employment job assignment promotion upgrading demotion

transfer layoff or termination rates of pay or other forms of compensation and selection for

training or restraining including apprenticeship and on-the-job training

Contractor shall request each employment agency labor union and authorized

representative of workers with which it has collective bargaining or other agreement or

understanding to furnish it with written statement that such employment agency labor union

or representative will not discriminate because of race creed color religion national origin

ancestry sex age disability or marital status and that such agency union or representative will

cooperate in the implementation of contractors obligation hereunder
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Contractor shall state in all solicitations or advertisements for employees placed

by or on behalf of Contractor that all qualified applicants shall be afforded equal employment

opportunities without discrimination because of race creed color religion national origin

ancestry sex age disability or marital status

Contractor shall comply with all of the provisions of the Civil Rights Law of the

State of New York and Sections 29 1-299 of the Executive Law of the State of New York shall

upon reasonable notice furnish all information and reports deemed reasonably necessary by

Landlord and shall permit access to its relevant books records and accounts for the purpose of

monitoring compliance with the Civil Rights Law such sections of the Executive Law and

Contractors obligations pursuant to this Article 43

Contractor shall include in all agreements with subcontractors the foregoing

provisions of Sections 43.2a through 43.2d in such manner that said provisions shall be

binding upon the subcontractor and enforceable by Contractor Tenant and Landlord Contractor

shall take such action as may be necessary to enforce the foregoing provisions Contractor shall

promptly notify Tenant and Landlord of any litigation commenced by or against it arising out of

the application or enforcement of these provisions and Tenant and Landlord may intervene in

any such litigation

Section 43.3 Tenant shall and shall cause each of its agents contractors and

subcontractors to promptly and diligently carry out its obligations in accordance with the terms

of any affirmative action program developed by Landlord as such affirmative action program

may be amended or modified from time to time The affirmative action program effective as of

the date hereof is attached as Exhibit

Section 43/1 The provisions of Section 43.1 and 43.2 shall apply to any advertising

promotional or marketing activity carried out by Tenant in connection with the Premises

ARTICLE 44

MISCELLANEOUS

Section 44.1 The captions of this Lease are for convenience of reference only and in no

way define limit or describe the scope or intent of this Lease or in any way affect this Lease

Section 44.2 The Table of Contents is for the purpose of convenience of reference only

and is not to be deemed or construed in any way as part of this Lease or as supplemental thereto

or amendatory thereof

Section 44J The use herein of the neuter pronoun in any ieference to Landlord or

Tenant shall be deemed to include any individual Landlord or Tenant and the use herein of the

words successors and assigns or successors or assigns of Landlord or Tenant shall be

deemed to include the heirs legal representatives and assigns of any individual Landlord or

Tenant
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Section 44.4 Depository may pay to itself out of the monies held by Depository

pursuant to this Lease its reasonable charges for services rendered hereunder Tenant shall pay

Depository any additional charges for such services

Section 44.5 If more than one entity is named as or becomes Tenant hereunder

Landlord may require the signatures of all such entities in connection with any notice to be given

or action to be taken by Tenant hereunder except to the extent that any such entity shall designate

another such entity as its attorney-in-fact to act on its behalf which designation shall be effective

until receipt by Landlord of notice of its revocation Each entity named as Tenant shall be fully

liable for all of Tenants obligations hereunder Any notice by Landlord to any entity named as

Tenant shall be sufficient and shall have the same force and effect as though given to all parties

named as Tenant If all such parties designate in writing one entity to receive copies of all

notices Landlord agrees to send copies of all notices to that entity

Section 44.6 The liability of Landlord or of any Person who has at any time acted as

Landlord hereunder for damages or otherwise shall be limited to Landlords interest in the

Premises including without limitation the rents and profits therefrom the proceeds of any

insurance policies covering or relating to the Premises any awards payable in connection with

any condemnation of the Premises or any part thereof and any other rights privileges licenses

franchises claims causes of action or other interests sums or receivables appurtenant to the

Premises Neither Landlord nor any such Person nor any of the members directors officers

employees agents or servants of either shall have any liability personal or otherwise hereunder

beyond Landlords interest in the Premises and no other property or assets of Landlord or any

such Person or any of the members directors officers employees agents or servants of either

shall be subject to levy execution or other enforcement procedure for the satisfaction of Tenants

remedies hereunder No member commissioner director officer employee agent or servant of

Tenant shall have any liability personal or otherwise hereunder

Section 44.7 Except as otherwise expressly provided in this Lease there shall be no

merger of this Lease or the leasehold estate created hereby with the fee estate in the Premises or

any part thereof by reason of the same Person acquiring or holding directly or indirectly this

Lease or the Leasehold estate created hereby or any interest in this Lease or in such leasehold

estate as well as the fee estate in the Premises

Section 44.8 Tenant shall store all refuse from the Premises off the streets in an

enclosed area on the Premises and in manner reasonably satisfactory to Landlord and in

accordance with the requirements of municipal and/or private sanitation services serving the

Premises

Section 44.9 Each of the parties represents to the other that it has not dealt with any

broker finder or like Person in connection with this Lease Tenant and the Commission shall

jointly and severally hold harmless and indemnify Landlord from and against all expenses

damage and liability including without limitation attorneys fees and disbursements arising out

of any claim for brokerage fees finders fees commissions or other like compensation in

connection with this Lease made by any claimant with whom Tenant or the Commission has had

any conversations or negotiations The obligations under the previous sentence shall survive any

termination of this Lease
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Section 44.10 This Lease may not be changed modified or terminated orally but only

by written instrument of change modification or termination executed by the party against

whom enforcement of any change modification or termination is sought

Section 44.11 This Lease shall be governed by and construed in accordance with the

laws of the State of New York

Section 44.12 The agreements terms covenants and conditions herein shall be binding

upon and shall inure to the benefit of Landlord and Tenant and their respective successors and

except as otherwise provided herein assigns The provisions of this Lease shall not benefit or

be enforceable by any Person other than the parties hereto Landlord reserves and shall be

entitled to exercise the absolute right in its sole discretion to waive any condition covenant

agreement or requirement of any provision of this Lease

Section 44.13 All references in this Lease to Articles or Sections shall refer to the

designated Articles or Sections as the case may be of this Lease

Section 44.14 Any and all of Tenants right title and interest in all plans and drawings

required to be furnished by Tenant to Landlord under this Lease including without limitation

the Pre-Schematics the Schematics the Design Development Plans and the Construction

Documents and in any and all other plans drawings specifications or models prepared in

connection with construction at the Premises any Restoration or Capital Improvement shall

become the sole and absolute property of Landlord upon the Expiration Date or any earlier

termination of this Lease Tenant shall deliver all such documents to Landlord promptly upon

the Expiration Date or any earlier termination of this Lease Tenants obligation under this

Section 44.14 shall survive the Expiration Date

Section 44.15 All references in this Lease to licensed professional engineer licensed

surveyor or registered architect shall mean professional engineer surveyor or architect who

is licensed or registered as the case may be by the State of New York

Section 44.16 If Battery Park City Authority or any successor to its interest hereunder

ceases to have any interest in the Premises as lessee under the Master Lease or there is at any

time or from time to time any sale or sales or disposition or dispositions or transfer or transfers of

Landlords interest in the Premises as lessee under the Master Lease the seller or transferor shall

be and hereby is entirely frecd and relieved of all agreements covenants and obligations of

Landlord hereunder to be performed on or after the date of such sale or transfer relative to the

interest sold or transferred and it shall be deemed and construed without further agreement

between the parties or their successors in interest or between the parties and the Person who

acquires or owns the lessees interest in the Premises under the Master Lease including without

limitation the purchaser or transferee in any such sale disposition or transfer and any fee owner

of the Premises upon termination of the Master Lease that subject to the provisions of

Section 44.6 such Person has assumed and agreed to carry out any and all agreements covenants

and obligations of Landlord hereunder accruing from and after the date of such acquisition sale

or transfer
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Section 44.17 Tenant shall have the right to use the name Battery Park City in any

advertising and promotional materials in connection with the use and occupancy of the Building

but only for the purpose of identifying the location of the Premises

Section 44.18 Landlord shall not enter into or cause there to be entered into any

amendment or supplement to the Master Lease Master Development Plan or Design Guidelines

which increases or otherwise materially affects Tenants rights or obligations under this

Lease or limits the permitted uses of the Premises In the event Landlord shall enter into or

cause to be entered into an amendment or supplement to the Master Lease Master Development

Plan or Design Guidelines which is not in conformity with this Section 44.18 Tenant shall not

be obligated to comply with the provisions of such amendment or supplement which do not so

conform and the same shall have no force or effect with respect to Tenant Notwithstanding

anything herein contained to the contrary Tenant shall have no right to approve any amendment

modifications or supplement to the Master Lease Master Development Plan or Design

Guidelines which does not affect the Premises

Section 44.19 Nothing herein is intended nor shall be deemed to create joint venture or

partnership between Landlord and Tenant nor to make Landlord in any way responsible for the

debts or losses of Tenant

Section 44.20 Whenever Landlord shall have the right to approve the architect engineer

or lawyer to be employed by Tenant any architect engineer or lawyer so approved by Landlord

at any time during the Term shall be deemed to be acceptable to Landlord for employment by

Tenant at any time thereafter unless Landlord shall have good cause for refusing to anew the

continued employment of such consultant Whenever Tenant is required to obtain Landlords

approval of an architect engineer or lawyer Tenant shall notify Landlord if it intends to employ

an architect engineer or lawyer previously approved In the event that Landlord shall refuse to

approve the continued employment of such consultant it shall so notify Tenant specifying the

reason therefor

Section 44.21 This Lease may be executed in one or more counterparts each of which

shall be deemed an original and which together shall constitute one and the same instrument

Section 44.22 The approval of the New York Public Authorities Control Board is

required for the execution and delivery of this Lease and no provision hereof shall have any force

or effect before such approval
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IN WITNESS WHEREOF Landlord and Tenant have executed this Lease as of the day

and year first above written

BATTERY PARK CITY AUTHORITY

By

MUSEUM OF JEWISH HERITAGE
LIVING MEMORIAL TO THE

HOLOCAUST

By

By

By

By

By

AMENDED AND RESTATED AGREEMENT OF LEASE SITE 14A



WITNESS WHEREOF Landlord and Tenant have executed this Lease as of the day

and year first above written

BATTERY PARK CITY AUTHORITY MUSEUM OF JEWISH HERITAGE
LIVING MEMORIAL TO THE

HOLOCAUST

By ____________________ By ____________________
Chairman David Marwell

Director

By ________________________
President

The Commission hereby consents to the terms and provisions of this Lease and covenants and

agrees to perform those agreements covenants and conditions which apply to the Commission

NEW YORK HOLOCAUST COMMISSION INC

By _____

By ___________________

By

By ___________________

By ____________________

By ____________________

AMENDED AND RESTATED AGREEMENT OF LEASE SITE 14A
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EXHIBIT

DESCRIPTION OF LAND
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EXHIBIT

TITLE MATTERS
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Title Matters

The Master Lease

The Settlement Agreement

Memorandum of Understanding dated as of November 1979 among the Governor of

the State of New York the Mayor of the City of New York and the President and Chief

Executive Officer of New York State Urban Development Corporation and Battery Park City

Authority as supplemented by letter dated November 1979 from the President and Chief

Executive Officer of New York State Urban Development Corporation and Battery Park

Authority to the Mayor of the City of New York and as supplemented by 1986 Supplemental

Memorandum of Understanding dated as of August 15 1986 among the Governor of the State of

New York the Mayor of the City of New York and Battery Park City Authority

The Purchase Option granted by New York State Urban Development Corporation

Battery Park City Authority and BPC Development Corporation to the City of New York dated

June 1980 and recorded in Reel 527 at page 163 in the Office of the City Register New York

County as amended by Amendment to Option to Purchase dated August 15 1986 and Second

Amendment to Option to Purchase dated May 18 1990

Agreement between BPC Development Corporation Battery Park City Authority and the

City of New York dated as of April 23 1982 and recorded October 27 1982 in Reel 646 at

page 700 in the Office of the City Register New York County as amended by Agreement

between The City of New York and Battery Park City Authority dated as of September 1987

and recorded in Reel 1463 at page 654 in the Office of the City Register New York County

Declaration of Zoning Lot and Development Restrictions dated July 1982 made by

BPC Development Corporation and Battery Park City Authority and recorded in Reel 648 at

page 276 in the Office of the City Register New York County

Such state of facts as an inspection and accurate survey would disclose

Declaration of Covenants and Restrictions made by Battery Park City Authority dated

March 15 1984 and recorded March 21 1984 in Reel 776 at page 360 in the Office of the City

Register New York County

Grant of Easements made by BPC Development Corporation Battery Park City

Authority and the City of New York recorded in Reel 644 at page 480 in the Office of the City

Register New York County

10 Easement and Rights granted to the People of the State of New York dated October 29

1995 made by Battery Park City Authority and recorded on November 20 1995 in Reel 987 page

949

11 Distinctive Sidewalk Maintenance Agreement recorded in Liber 1729 page 389

23-A
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12 Zoning and other laws ordinances governmental regulations orders and requirements

pertaining to the premises

13 Terms Covenants Conditions and agreements set forth in lease dated as of August 16

1994 between Battery Park Authority and Living Memorial to The Holocaust Museum of

Jewish Heritage and recorded on December 22 1994 in Reel 2166 page 277 and rights of

tenants or other persons in possession thereunder With respect thereto Subordination non

disturbance and attornment agreement dated October 28 1994 between Battery Park City

Authority and Living Memorial to the Holocaust Museum of Jewish Heritage and recorded on

December 22 1994 in Reel 2166 page 268
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EXHIBIT

Pre-schematic Drawings prepared by Kevin Roche/John Dinkeloo and Associates all dated

June l94 and numbered as indicated below

Site Plan

Entry Level Plan

2nd Floor Plan

Roof Plan

First Place Elevation

Esplanade Elevation

11 Section
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EXHIBIT

BATTERY PARK CITY
SITE MA

LANDLORDS CIVIC FACILITIESMEN SCHEDULE

Esplanade to the south building line Date of Substantial

of Site 14 Completion

All work except planting which cannot be Later of Substantial Completion of Buildings

performed before the spring following or October 1996

Substantial Completion of Buildings

South Park Date of Substantial

Completion

All work except for planting which cannot be Later of Substantial Completion of Buildings

performed before the fall following Substantial or June 1997

Completion of the Park

Property Line Wall Date of Substantial

Completion

All work involved in the property line wall October 1996

foundation

TENANTS CIVIC FACILITIES

DEVELOPMENT SCIIEDULE

Each portion of Tenants Civic Facilities shall be substantially completed no later than the

Scheduled Completion Date of the Buildings

TFNANTS CIVIC FACILITIES DRAW
Volimer Associates South Residential Phase III Infrastructure Informational Drawings Al-A6
addendum No dated November 25 1986 as same may be amended and all referenced details

and specifications including Street Tree Planting specifications Notwithstanding anything

contained the foregoing to the contrary improvements must be built by Tenant to standards of

New York City Department of Transportation
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BATTERY PARK CITY

AFFIRMATIVE ACTION PROGRAM

This Affirmative Action Program has been adopted by Battery Park City Authority BPCA

pursuant to the provisions of Section 1974-d of the Public Authorities Law as modified by Section 317

of the Executive Lawin order to assist Tenant its contractors subcontractors and suppliers

collectively Contractors and all other persons participating in the development construction

operation and maintenance of that portion of the Battery Park City North Residential Neighborhood

Development identified in the Lease to which this program is attached the Project in complying

with their respective obligations to give minority and women-owned business enterprises and minority

group members and women opportunity for meaningftil participation on contracts entered into in

connection with the Project and to pennit BPCA to ca out its statutory obligations in connection

with the construction management and operation of real estate development projects at Battery Park

City

Definitions As used in this Program the following terms shall have the following

respective meanings

A_pproved IvIBE Contract each Contract between Tenant or its Contractors and

Certified MBE which has been entered into in accordance with this Program

Approved WBE Contract each Contract between Tenant or its Contractors and

Certified WBE which has been entered into in accordance with this Program

Certified Business business certified as minonty or women-owned business

enterprise by the Division or such other New York State agency or department authorized to

make such certification

Construction of the Project All work occurring on the Battery Park City site in

connection with the development design construction and initial occupancy of the Project

Contract as defined in Section
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Contract Value The sum of the MBE Contract Value and the WEE Contract

Value

Director The Director or the Executive Director of the Division

Directory The directory of certified businesses prepared by the Director for use

in the implementation of this Program

Division The Division of Minority and Womens Business Development of the

New York State Department of Economic Development

Executive Law The New York State Executive Law

Lease The Agreement of Lease of even date herewith between BPCA and

Tenant as amended and supplemented from time to time

MBE or WEE Contract Value The total contract price of all work let to lvfBEs or

WEEs by Tenant or its Contractors pursuant to Approved MEE or Approved WEE Contracts less the

total contract price of all work let to IvIBEs or WBEs by other MBEs andlor WBEs provided that

where an MBE or WEE subcontracts other than through supply contracts more than 50 percent

50% of its work the contract price of the work let to such MBE or WEE shall be deemed to equal the

excess if any of the work let to such MBE or WEE over the contract price of the work subcontracted

by such MBE or WBE where materials are purchased from an MIBE or WEE which acts merely as

conduit for supplier or distributor of goods manufactured or produced by non-MBE or non-WEE

the price paid by the MBE or WEE to the supplier distributor manufacturer or producer shall be

deducted from such total contract price and where contractor or subcontractor is joint venture

including one or more MEEs or WEEs as joint venture partners such joint venture shall be treated as

an MIBE or WEE only to the extent of the percentage of the MTBEs or WEBs interest in the joint

ventnre In any event MBE/WBE Contract Value shall include only monies actually paid to MIREs or

WEBs by Tenant or its Contractors

Mincritv or WornenI7pskforce Participation The percentage of person-hours

of training subject to the provisions of Section 3c below and employment of Minority Group
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Members or women workers including supervisory personnel in the total workforce used by

Tenant and its Contractors in the Construction of the Project

Minority Group Member United States citizen or permanent resident alien

who is and can demonstrate membership in one of the following groups

Black persons having origins in any of the Black African racial groups

Hispanic persons of Mexican Puerto Rican Dominican Cuban Central or

South American descent of either Indian or Hispanic origin regardless of

race

Native American or Alaskan native persons having origins in any of the

original peoples of North America or

Asian and Pacific Islandcr persons having origins in any of the Far

East countries South East Asia the Indian subcontinent or the

Pacific Islands

Minority-Owned Business Enterprise or MBE business enterprise including

sole proprietorship partnership limited liability company or corporation that is

at least 51 percent owned by one or more Minority Group Members

an enterprise in which such minority ownership is real substantial arid

continuing

an enterprise in which such minority ownership has and exercises the

authority to control and operate independently the day-to-day business

decisions of the enterprise and

an enterprise authorized to do business in this State and is independently

owned and operated
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Public Authorities Law The New York State Public Authorities Law

Subcontract an agreement providing for total expenditure in excess of 525000 for the

construction demolition replacement major repair renovation planning or design of real

property and improvements thereon between contractor and any individual or business

enterprise including sole proprietorship partnership limited liability company corporation or

not-for-profit corporation in which portion of contractors obligation is undertaken or

assumed but shall not include any construction demolition replacement major repair

renovation planning or design or real property or improvements thereon for the beneficial use of

the contractor

Total Development Costs all monies expended by or on behalf of Tenant in

connection witb the development design construction and initial occupancy of the Project including

the total contract price of all Contracts awarded by Tenant for the thrnisbing of labor materials and

services for inclusion in the Project plus the cost of all general conditions work applicable to the

Project and not included in such Contracts and for non-construction services including

architectural engineering accounting legal and technical consultant services rendered in connection

with the development design construction and initial occupancy of the Project Total Development

Costs shall include but not be limited to costs for demolition and excavation general contractors or

construction management fees except for such fees payable to Tenant or an affiliate of Tenant

interim management site work and landscaping installation and hook-ups to utilities and

infrastructure leasehold improvements in preparation for initial occupancy of the Project by tenants

leasing commissions and other lease-up expenses pre-opening and marketing expenses and public and

other civic improvements to be completed by Tenant pursuant to the Lease except costs pursuant to

contracts let to contractors with less than three employees Total Development Costs shall not include

monies expended by or on behalf of Tenant for the following letter of credit fees title insurance fees

and charges appraisal costs developers overhead and fees fees paid to Tenant or an affiliate of

Tenant mortgage interest debt service mortgage brokerage conunissions commitment and other
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mortgage fees and charges mortgage recording taxes and other government fees and taxes costs of

administering this Program insurance premiums and Rental and all other sums and charges paid to or

on behalf of BPCA pursuant to the Lease or otherwise with respect to the Project

Women-owned Business Enterori or WBE business enterprise including

sole proprietorship partnership limited liability company or corporation that is

at least 51 percent owned by one or more United States citizens or

permanent resident aliens who are women

an enterprise in which the ownership interest of such women is real

substantial and continuing

an enterprise in which such women ownership has and exercises the

authority to control and operate independently the day-to-day business

decisions of the enterprise and

an enterprise authorized to do business in this State and which is independently

owned and operated

Compliance with Lease and Contract Obligations

Tenant shall comply with all of its non-discrimination and affirmative action obligations

as set forth in the Lease and ii use its commercially reasonable best efforts to cause each of its

Contractors to comply with all of such Contractors non-discrimination and affirmative action

obligations as set forth in the Lease and construction contract or other instrument collectively

Contract pursuant to which such Contractor furnishes materials or services for the Project

Compliance by Contractor or by Tenant when it enters into contract with the

affirmative action and non-discrimination obligations relating to opportunities for participation

on contracts by MBEs and WBEs as set forth in this Exhibit or in the Lease or Contract shall

as required by Section 317 of the Executive Law be determined in accordance with the

provisions of Section 313 subsections 567 Sand Section 316 of the Executive Law as same

may be amended from time to time arid rules or regulations promulgated therefor with the same
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force and effect as if the Contract were State Contract as defined in Section 310 of the

Executive Law

In its Contracts with Contractors except those for which exemptions or waivers apply

pursuant to the terms of this Agreement or with three or fewer employees Tenant agrees that it

will require that each Contractor as condition of the Contract be bound by the above

referenced Executive Law provisions and ii that Contractors compliance or non-compliance

with its MIBE and V/BE affirmative action and non-discrimination obligations as set forth in the

Contract will be determined by BPCA and that solely for the purpose of compliance with the

said provisions of the Executive Law BPCA shall be deemed to be the Contracting Agency as

that term is used in such provisions of the Executive Law

Minority and Women Workforce Particination

Tenant shall and shall use its commercially reasonable best efforts to cause its

Contractors except those for which exemptions or waivers apply pursuant to the terms of this

Program or with three or fewer employees to promote the employment of Minority Group Members

and women as workers in the Construction of the Project provided that such obligation shall be

deemed to have been fulfilled when the Minority Workforce Participation equals 30% of the total

person-hours of training and employment used in the construction of the Project and ifl the Women

Workforcc Participation equals five percent 5% of the total person-hours of training and employment

used in the Construction of the Project Tenant and BPCA have after reviewing the work to be

included in the Project and the qualifications arid availability of Minority and women workers for

participation in such worlç determined that the percentages set forth above are reasonable and

attainable In further fulfillment of its obligations hereunder Tenant shall -also comply with the

procedures set forth in Section hereof

In order to assist Tenant in carrying out the provisions of Section 3a above Tenant shall

and shall use its commercially reasonable best efforts to cause its Contractors to participate in on-the
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job training program or programs approved by the NYS Department of Labor or such other or

successor programs as shall be approved by the New York State Labor Law as amended

in order for the non-working training hours of apprentices
and trainees to be counted in

mecting the percentages set forth in Section 3a above such apprentices
and trainees must be

employed by the Tenant or Contractor during the training period
and the Tenant or Contractor must

have made commitment to employ the apprentices
and trainees at the completion of their training

subject to the availability of employment opportunities

Tenant shall3 and shalt use its commercially reasonable best efforts to cause its Contractors

employing more than three employees to submit to BPCA daily reports on the composition of the

workforce on the Project monthly payroll reports
monthly summary payroll report on form

approved by BPCA broken down by person-hours and by ethnic and gender makeup and such other or

more frequent reports regarding workforce composition as BPCA shall require Monthly payroll
and

summary reports are to be submitted by the 10th day of the month following the period covered by

such report

Tenant shall and shall use its commercially reasonable
best efforts to cause its Contractors

to review at least semiannually Tenants nondiscrimination obligations and obligations hereunder

with all employees having any responsibility for hiring assignment layoff termination or other

employment decisions

Minority and Women Workforce Procedures Tenant shall and shall use its commercially

reasonable best efforts to cause its Contractors to provide
and maintain working environment free of

harassment intimidation and coercion Tenant shall ensure that all foremen superintendents and other

on-site supervisory personnel are aware of and carry
out Tenants non-discrimination obligations and

its obligation to maintain such working environment In addition Tenant shall and shall cause ts

Contractors to observe the following procedures throughout the Construction Period

Tenant shall and shall use its commercially reasonable best efforts to cause its Contractors

to make search for Minorities and women for employment
in the Construction of the Project
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Tenant shall and shall use its commercially reasonable best efforts to cause its Contractors

to encourage Minority and women employees to recruit other Minorities and women for employment

on the Project

Tenant shall and shall use its commercially reasonable best efforts to cause its Contractors

to fulfill its/their Minority and women worlcforce participation obligations under Section 3a above in

substantially uniform manner throughout the Construction Period

Tenant shall not and shall use its commercially reasonable best efforts to cause its

Contractors not to transfer Minority and women employees from employer to employer or project to

project for the purpose of meeting Tenants and Contractors obligations hereunder

Tenant shall meet with BPCA and such other persons as BPCA may invite on periodic

basis as required by BPCA to discuss issues relating to Minority and Women Workforce Participation

At such meetings Tenant shall report on the names of its Contractors then engaged in construction on

the Project or which within 60 days are scheduled to be engaged in construction on the Project on the

nature of the work and anticipated construction schedule of such Contractors on the anticipated hiring

needs of such Contractors on the names of the responsible foremen for each of the construction trades

directly employed by such Contractors and such other information reasonably requested by BPCA that

will promote the employment of Minorities and women Tenant shall use its commercially reasonable

best efforts to obtain the above information from its Contractors and shall upon BPCAs request use

its commercially reasonable best efforts to cause its Contractors to attend said meetings and provide

the above information

Tenant shall monitor all of its Contractors to ensure that the foregoing obligations are

complied with by each Contractor

Tenant shall and shall use its commercially reasonable best efforts to cause its Contractors

to consult with BPCA regarding fulfillment of its obligations hereunder prior to solicitation for any

contractors subcontractors or consultant

In flilfilirnent of the obligations set forth in this Section Tenant shall furnish BPCA at its

request documentary evidence of its efforts
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Determination of MBE and V/BE Eligibjj business enterprise which is Certified

MBE or Certified WEE is an eligible MBE or V/BE and shall remain an eligible MBE or V/BE for so

long as such business continues to be Certified MEE or Certified V/BE Certification as an MBE or

V/BE shall be the sole and conclusive determination of eligibility for the purposes of this Program

BPCA will rely on determination with respect to MEE or WBE certification of or failure to certify

business enterprise as an eligible MIBE or V/BE made by the Division or its successor or other

designated New York State certifying agency office or authority pursuant Article ISA of the New

York State Executive Law or any guidelines or regulations issued thereunder or any other or

successor applicable law or regulations or executive order

MEE arid WEE Particjpgtion Tenant shall and when contemplated by the applicable

Contract bid package shall use its commercially reasonable best efforts to cause its Contractors to

provide meaningful participation in Contracts for the Project to MBEs and V/BBs provided that

such obligation shall be deemed to have been fulfilled when the aggregate Contract Value of

Approved MEE Contracts and Approved WEE Contracts shall equal thirty percent 0% of Total

Development Costs In determining the aggregate Contract Value of Approved MBE and V/BE

Contracts an amount equal to the Contract Value of all contracts for which BPCA has issued

waivers to Tenant or its Contractors pursuant to Section 313 subsections 567 and Section 316

of the Executive Law shall be included as part of the aggregate Contract Value for the purpose of

fulfillment of Tenants and Contractors obligation under this Program including obligations under

Section 6a below and all other provisions relating to Tenants and Contractors MBE and V/BE

obligations as may be set forth herein

In order to fulfill its obligations hereunder

Tenant shall during the Construction Period which shall mean the period

commencing at the Con-unencement Date of the Lease and terminating at Substantial Completion of

the Building as such terms are defined in the Lease enter into or cause its Contractors to enter
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into Approved MEE Contracts and Approved WBE Contracts having an aggregate Contract Value

of at least twenty-five percent 75% of Total Development Costs such aggregate Contract Value

shall consist of an aggregate MEE Contract Value of at least twenty percent 20% of Total

Development Costs and an aggregate WEE Contract Value of at least five percent 5% of Total

Development Costs After reviewing the work to be included in the Project Tenant and BPCA

have identified portions of such work for which in their judgment qualified MEEs and WEBs are

expected to be available and have agreed upon such portions of the work and the estimated value

thereof During the Construction Period in partial fulfillment of its obligations hereunder Tenant

presently expects to enter into or cause its Contractors to enter into Approved MBE Contracts and

Approved WEE Contracts in accordance with the procedures set forth in Section below

In further fulfillment of its obligations under this Section Tenant shall

throughout the Construction Period conduct thorough and diligent search for qualified MEEs

and WEBs to carry out additional portions of the Project ii review the qualifications of each MBE

and WEE suggested to Tenant by BPCA and iii enter into or cause its Contractors to enter into

Approved MBB Contracts and Approved WEE Contracts with all qualified and available MIBEs and

WEBs respectively in accordance with and subject to the procedures set forth in Section below

MBE/WBE Participation Procedures Tenant shall observe the following procedures

throughout the Construction Period and until such time as Tenant has fulfilled its obligations under

Section above

Tenant shall advise BPCA promptly of Tenants proposed design and construction

schedule for the Project and afford BPCAs Affinnative Action Officer reasonable opportunity to

become familiar with the proposed scope nature and scheduling of Tenants major Contracts As

promptly as practicable but in any event at least ten 10 but not more than ninety 90 days prior to

issuing requests for proposals or invitations to bid for any Contracts Tenant shall furnish BPCA

with projected schedule which shall include detailed description the Contract Schedule of

such Contracts broken down by trade Tenant will update or amend the Contract Schedule as
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required to reflect any changes in Tenants proposed Contracts and will promptly notify BPCA

thereof The Contract Schedule will set forth the anticipated times at which invitations to bid or

requests for proposals are to be issued for work in each trade the scope of such work and the

estimated contract value or range of values of such work or purchases In formulating the Contract

Schedule Tenant will confer with BPCA to identify those portions of the work or purchases which

can be divided into separate contract packages or which can be subcontracted so as to maximize

opportunities for participation in the work by MBEs and VIBEs To the extent practicable Tenant

shall prepare separate contract packages for such work which shall be bid and let separately by

Tenant or which shall be subcontracted separately by Tenants Contractors and shall not be bid or

let as part of any other work Tenant shall at least ten 10 but not more than ninety 90 days prior

to the issuance of an invitation or request to bid for each individual contract furnish J3PCA with

written notice thereof

BECA will review the Contract Schedule as promptly as practicable and will provide to

Tenant list of eligible MIBEs and VIBEs for all or portions of the work Tenant shall then

promptly notify BPCA in writing that all MBFs and WBEs on such list have been contacted and of

any business enterprise not on such list which claims to be an MBE or VISE and has expressed an

interest in bidding on the work As promptly as practicable after receipt of Tenants notice BPCA

will advise Tenant in writing wbether the business enterprises which have expressed an interest in

the work but were not included on the list of MEEs and VIBEs furnished to Tenant by BPCA are

eligible MBEs or VIBEs provided that BPCA shall have no obligation to advise Tenant whether

any business enterprise is an eligible MBE or WEE until State Certification Determination has

been made with respect to such business enterprise

Concurrently BPCA and Tenant will review the eligible MBEs and VIBEs to determine

the extent to which such MBEs and WBEs are qualified and available to perform all or portions of

the work identified in the contract packages In general an MBE or WBE will be deemed to be

qualified to perform work if its personnel have successfully performed work of similar nature in

the past and demonstrate the present ability after giving effect to the assistance which Tenant will
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provide under Section 7e below to organize supervise and perform work of the kind and quality

contemplated for the Project In determining whether an MBE or V/BE meets these standards

BPCA and Tenant shall consider experience in the trade technical competence organizational and

supervisory ability and general management capacity An MIBE or WEE shalt not be considered

unqualified to perform work on the Project because such MIBE or WBE cannot obtain

bonding or cannot obtain commercial credit or cannot obtain such credit on normal terms orjii

solely because such MBE or WBE does not have the capacity to perform work of the nature and

scope required without the assistance to be made available by Tenant under Section 7e below or

has not previously performed work equal in scope or magnitude to such work In the event that

BPCA and Tenant cannot agree on whether an eligible MBE or WBE is qualified and available

hereunder BPCAs determination on those issues shall be final and conclusive for the purposes of

this Program unless Tenant shall within ten 10 days after written notice of such determination is

given by BPCA request that the matter be determined by arbitration pursuant to Section 7f below

Tenant shall invite all MBEs and V/BBs found qualified and available hereunder

including those MBEs and V/BBs on the list provided by BPCA pursuant to Section 7b above to

submit proposals for work required to be performed under Tenants contract packages including

both contracts and Subcontracts At least three days prior to any award of any Contract by

Tenant Tenant shall noti BPCA in writing of all responses or bids in connection with Tenants

requests for proposals or invitations to bid

Tenant will provide financial assistance to an MBE or WEE to which contract

or Subcontract is to be awarded and which is unable to obtain credit or financing on normal tenThs

by guaranteeing payment to suppliers subject to obtaining an appropriate security interest in the

materials paid for ii making progress payments for work performed more -frequently than the

normal one-month cycle but no more often than bi-weekly and iii paying for reasonable

mobilization costs in advance of the commencement of construction subject to obtaining an

appropriate security interest in any materials or equipment paid for with such advances and

mobilization costs Tenant shall also waive bonds where MEEs and WBEs are unable to obtain the
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same shall make available to MBEs and WBEs technical assistance to conform to the method of

construction of the Project shall except for trades whose work is subject to controlled inspections

or safety laws or regulations provide supervision consistent with the MIBEs and WEEs experience

and capacity and shall conduct periodic job meetings with each MIBE and V/BE at reasonable

intervals to review the progress of such MEEs and V/BEs job performance and suggest

appropriate action to remedy any deficiency in such performance Tenant shall offer to provide the

foregoing assistance to MEEs and WBEs prior to their submission of bid proposals and wherever

practicable at the time of Tenants request for such proposals

Except as shall be otherwise provided for in Section 316 of the Executive Law as to

Contractors in the event that Tenant shall demand arbitration as to the question of the

qualifications or availability of any MBE or V/BE pursuant to Section 7c above the matter shall

be determined in the County of New York by three arbitrators one of whom shall be appointed by

BPCA one by Tenant and the third by agreement of the two arbitrators appointed by the parties or

failing such agreement the third arbitrator shall be appointed by the American Arbitration

Association in accordance with the Commercial Arbitration Rules of the American Arbitration

Association provided that anything to the contrary contained in such rules notwithstanding

Tenant shall together with such demand for arbitration submit in writing to such arbitrators when

selected and BPCA its reasons for its disagreement with BPCAs determination on such question

ii BPCA shall within five days after its receipt of such written statement from Tenant submit

to such arbitrators and Tenant the reasons for such challenged determination and iii such

arbitrators shall after such hearing if any as they may deem appropriate render their decision

within ten 10 days after receipt of such written statement from BPCA Such decision shall be

conclusive and final for all purposes of this Program provided that anything to the contrary

contained herein notwithstanding any decision that an eligible MBE or V/BE is or is not available

or qualified to perform work on particular Contract shall not preclude later determination by

Tenant BPCA or the arbitrators to the contrary in light of changed or different circumstances
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Tenant and BPCA shall each bear its own costs and attorneys fees in connection with such

arbitration and shall share equally the costs of such arbitration including the arbitrators fees

Tenant shall maintain complete and accurate written records of its efforts to identify

and contract with MIBEs and WBEs ii the reasons if applicable for any determination by Tenant

that an MBE or WEE is not qualified or available to perform work on the Project iii the assistance

offered or provided to MBEs and WEBs in accordance with Section 7e above and iv the

reasons if applicable why contracts or Subcontracts were not awarded to MIREs and VIBEs found

qualified hereunder Tenant shall also maintain complete and accurate written records of all

Contracts including Approved MBE Contracts and Approved WIRE Contracts awarded on the

Project3 which records shall contain without limitation the dollar value of such awards and

description of the scope of the work awarded Such records shall be furnished to BPCA at such

times as BPCA may reasonably request

Prior to the issuance by Tenant of any letter of intent to Contractor Tenant shall

provide to BPCA written list of specific affirmative action measures which the Contractor has

agreed to undertake in performing work on the Project including list of MIREs and WBEs to

which Subcontracts are to be let

Tenant shall not enter into any Contract nor permit its Contractors to enter into any

Contract unless Tenant has certified to BPCA in writing that such Contract has been awarded in

accordance with the requirements of this Program and BPCA has approved in writing the award of

such Contract BPCA shall advise Tenant within five business days of receipt of any such

proposed Contract and Tenants written certification whether or not BPCA has approved such

Contract and shall if such Contract has not been approved advise Tenant of BPCAs reasons for

disapproval In the event that BPCA shall fall to advise Tenant within such five business day

period that proposed Contract has been approved or disapproved hereunder BPCA shall be

deemed to have approved such Contract for purposes of this Section 7i After award of

Contract Tenant shall not enter into or permit its Contractors to enter into any modification or

amendment of such Contract which will materially reduce the scope of work to be performed by an
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MBE or WEE or materially diminish the Contract Price of any Contract including Subcontracts

awarded to an MI3E or WEE without the prior written consent of BPCA which will not be

unreasonably withheld conditioned or delayed Each Conct entered into by Tenant shall

contain such non-discrimination provisions as are required by the Lease ii require the Contractor

thereunder to comply with the applicable Minority and Women Workforce Requirements of Section

and the procedures set fofth in Section of this Pmm and ib reire rach Contractor to

comply with the applicable provisions of Sections and of this
with

respect to any

Contracts awarded by such Contractor Tenant shall promptly furnish BPCA with the name of each

party to whom Tenant or its Contractors awards Contract together
with in the case of each

Approved MEE Contract or Approved WEE Contract summary of the scope
of services to be

performed under such Contract and the Contract price thereof as the same may be amended from

time to time

Tenant shall and shall cause its Contractors to submit to BPCA within five

days after execution of any Approved MIBE Contract or Approved
WBE Contract or amendment

thereto between Tenant or its Contractor and an MEE or WEE copy
of such contract or

amendment Within thirty 30 days after substantial completion of work done pursuant to any such

contract as amended Tenant shall submit to BPCA sworn affidavits as described hereafter for the

purpose of determining Tenants fulfillment of its obigatioas under Section
above The affidavits

required by this subsection shall consist of one affidavit of duly authorired
officer of Tenant or its

Contractor as the case may be and one affidavit of duly authorized officer
of the MBE or WEE

as the case may be attesting to the following information idenliing the contract and describing

the sco of services required thereunder ii that the MEE or WEE is or is believed to be by

Tenant or its Contractor bona tide MBE or WEE as defined by the state
of New York pursuant to

Article 5A of the New York State Executive Law and any guidelines
or regulations issued

thereunder iii that the MIBE or WEE actually performed the services
described pursuant to clause

733 above iv the total compensation paid or received for the performa1it
of the services

described pursuant to clause 733 above and whether such amount represents
51 sums due and
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owing and if not the reason for any unpaid sums due and owing that such officers statements

pursuant to clauses 7jO iiiii and iv above are made with full knowledge that they will be

used and relied upon by one or more public servants in the performance
of their official duties and

vi that such officer is familiar with the provisions of Article 210 of the Penal Law relating to false

sworn statements made to public officials in their official capacity
In the event Tenant is unable to

obtain an affidavit from duly authorized officer of the lyffiE or V/BE then BPCA may in its

reasonable discretion accept canceled checks andior other documentation in lieu of such affidavit

Ic Tenant shall at the execution of this Agmernetit
and from time to time thereafter

designate an affirmative action officer satisfactory to PCA to represent Tenant in all matters

relating to this Program and advise BPCA in writing of such designee BPCA hereby approves

as Tenants affirmative action officer

Tenant shall within ninety 90 days alter
SubsUai Completion of the Building

provide statement to BPCA of Tenants Total DevelOpmeot Costs certified by Tenant and

Certified Public Accountant listing in reasonable detail the components thereof Within ninety 90

days after receipt of such statement BPCA may cause
firm of independent Certified Public

Accountants selected by BPCA to exae and audit the records account books and other data of

Tenant used as the basis for such certified statement and be informed as to the same by

representative of Tenant all of which Tenant shall make available to BPCA If such audit shall

establish that the To Development Costs were understated
then the Total Development Costs

shall be increased accordingly The audit if any sh conducted at the expeuse of BPCA uniess

it shall be established that Tenant understated the Total Development Costs by more than three and

one-half percent 3and l%in which case Tenant shall pay
the reasonable cost of BPCAs audit

If any items of Total Development Costs are not yet
determined at the time of Substantial

Completion of the Buildings for example costs of tenant improvements not yet completed or paid

for Tenant may make one or more supplemental
submissions of such additional Total

Development Cost items and such items shall be subject
to audit by BPCA as provided in this

Section 7I
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Subsequent Construction andjpject Mpgement After the Construction Period in

connection with all subsequent construction work on the Project including interior improvements

alterations capital improvements structural repairs Restoration as defined in the Lease and

replacement of or additions to the Project undertaken by Tenant including its successors and

permitted assigns whether on its own behalf or on behalf of its subtenants or other occupants

collectively Subsequent Work Tenant shall and shall use its commercially reasonable best

efforts to cause its Contractors to provide meaningful participation to qualified and available MBEs

and WBEs which submit competitive proposals for such work Additionally Tenant shall provide

meaningful participation in all service and management agreements agreements for the purchase of

goods and services and other agreements relating to the operation of the Project collectively

Operating Agreements to MBEs and VIBEs Tenant and BPCA hereby agree that the annual

goal for MBE and WIBE participation in Subsequent Work and Operating Agreements is fifteen

percent 15% of the total contract prices thereof inclusive of the contract value of any contract for

which waiver has been obtained in compliance with applicable provision of the Executive Law

In order to achieve the goal established under this Section 8a Tenant shall and shall use its

commercially reasonable best efforts to cause its Contractors to conduct thorough and diligent

search for qualified MBEs and VIBEs ii revicw the qualifications of each MBE and WEE

suggested to Tenant by BPCA and iiiafford an opportunity to submit proposals for all Subsequent

Work and Operating Agreements to those MBEs and VIBEs found qualified Prior to the end of the

Construction Period Tenant shall meet with BPCA as reasonably required by BPCA to review the

operation and status of this Program and develop plan for meeting the MBE and WEE

participation goals set forth above Thereafter Tenant shall meet with BPCA on periodic basis as

reasonably required by BPCA to review the operation and status of this Program and such plan and

identify measures to be taken by Tenant to ensure that the IvfBE and WEE participation goals are

met In addition BPCA may require Tenant to comply with procedures similar to those set forth in

Section above in the event that Tenant falls to meet the MBE and V/BE participation goals

NYK 666631-21.0306300010

43



Tenant shall submit quarterly reports to BPCA setting forth the nature and scope of Subsequent

Work carried out and Operating Agreements in effect during the preceding quarter all efforts made

by Tenant and its Contractors to employ qualified MBEs and WBEs to perform the Subsequent

Work and participate in the Operating Agreements and all contracts let to MIBEs and WBEs The

obligations under this Section 8a shall continue until BPCA finds that this Program is no longer

necessary to give minority and womenowned business enterprises opportunity for meaningful

participation on contracts in connection with the construction operation and maintenance of the

Project

In connection with Subsequent Work and the management and operation of the Project

Tenant including its successors and permitted assigns shall and shall require such persons as it

may employ or contract with to manage and operate the Project collectively the Operator to

make good faith efforts to include Minority group members and women in

such work in at least the proportion that Minorities and women are available for such

work in the New York City workforce

ii in the event of layoffs make good faith efforts to maintain the same proportion

of Minority and women employees in Tenants or Operators as the case may be workforce as

existed immediately prior to commencement of such lay-offs and

iii meet with BPCA on periodic basis as reasonably required by BPCA to review

Tenants and Operators compliance with this Section 8b and to determine specific opportunities

where Minority and women workforce participation in Subsequent Work and management and

operation of the Project might be encouraged

On-the-p ilaining Tenant shall cause its construction manager for the Project to

conduct an on-the-job training program for individuals seeking career opportunities in the

construction business The program shall seek to recruit qualiflable minority women and local

community residents for entry level management positions in the construction business The

program will have duration of at least eighteen months during which intems shall receive on-the
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job training in the following disciplines monitoring trade contractors mobilization and

performance coordinating the Project field force scheduling contractors daily workforces

and coordinating materials and equipment

ID ndWomen usi ess Ente rise \Vgrkshos Tenant shall cause its

Construction manager for the Project in cooperation with BPCA to schedule series of

workshops in an attempt to maximize MBE and WBE participation in the construction of the

Project The primary objective of such workshops is to schedule pre-bid meetings and provide

assistance to MBEs and WBBs interested in bidding in their respective trades and to stimulate

potential joint ventures subcontracts and supply and vendor opportunities The workshops shall

include the use of private and public sector business resources to provide construction-related and

office assistance to MBEs and WI3Es in the following categories contract procurement

technical matters 3es-timating payment requisition preparation personnel evaluation

computer technology and new business opportunities

iiom liance

Tenant recognizes and acknowledges that the purpose of this Program and of

Tcnants and BPCAs undertakings hereunder is to fulfill BPCAs and Tenants statutory

obligations in connection with the construction management and operation of the Project by

affording Minority and women workers and lvfBEs and VIBEs an opportunity to participate in the

Construction of and Contracts for the Project to the end that such Minority and women workers

and MBPs and WBEs can share in economic benefits and also can gain necessary training

experience and other benefits including increased financial resources which will facilitate their full

participation in the construction industry and management and operation of projects hereafter

Tenant recognizes and acknowledges that its failure to achieve the goals set forth in Sections and

above or comply with the procedures set forth in Sections and above with respect to the

utilization of Minority and women workers and MEEs and WEBs in the Construction of and
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Contracts for the Project may result in damage to BPCAs affirmative action programs and

policies as well as to Minority and women workers and MBEs and IA/BBs who would be denied an

opportunity to share in the economic benefits provided by the construction work and would be

denied the training experience and other benefits which participation in the Project would provide

Tenant ftirther recognizes and acknowledges that such damage cannot be readily quantified but that

the amounts set forth below are reasonable in light of the magnitude of the harm which would result

from non-compliance by it hereunder other than to jjisextent and that payments made

for the purposes of the Minority Workers Training Fund and Women Workers Training Fund and

the MifF Assistance Fund and WBE Assistance Fund referred to in Section 11e below are

reasonable means of compensating for that harm

in the case of Tenants material default in achieving the goals set forth in Section or

above or in meeting the requirements set forth in Section or above with respect to the

utilization of Minority and women workers and MifFs and WEBs in the Construction of and

Contracts for the Project during the Construction Period other than defaults
resulting directly from

any order of judicial authorities having jurisdiction over the Project or this Program Tenant shall

pay to BPCA compensatory damages in addition to any other remedies available to BPCA under

this Program in the following liquidated amounts

in the event that Tenant falls to employ or use its commercially reasonable best

efforts to cause its Contractors to employ Minority and women workers equal to the

percentage set forth in Section 3a above the product of the aggregate number

of person-houis of training and employment of Minority and women workers which

would have resulted from achievement of such percentage less the sum of the actual

Minority Worlcforce Participation and Women Worlcforce Participation achieved in

the construction of the Project by Tenant or its Contractors multiplied by

twenty-five percent 25% of the average hourly wage including fringe benefits

paid to journey-level workers employed in the Construction of the Project
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ii in the event that at any time during the Construction Period Tenant
fails to

enter into or use its commercially reasonable best efforts to cause its
Cootracto to

enter into an Approved MBE Contract or Approved WBE Contract for work on the

Project with any eligible MBE or WBE found to be qualified
and available to

perform such work for at the lowest price bid by other qualified
and

available

contractors in accordance with and subject to the provisions of Sections
and

above twenty-five percent 25% of the Contract price at which such MBE or WBE

was willing to perform such work but in no event less than $12500 for
each such

Contract provided that if such failure is either willful or result of pa of

continuing violation of Tenants obligations hereunder after notice by
PCA to

Tenant that BPCA believes such pattern exists then such damages shall eqtial fifty

percent 50% of such Conct price but in no event less th $25000 for each such

Contract

iii in the event that Tenant fails to enter into or use its commercially
reaonable

best efforts to its Contractors to enter into Approved MBE Contracts and Appwved

Concts having an aggregate Contract Value at least equal to

percent 25% of Total Developmcnt Costs as provided in Section 6a above

Specified Amount twen-flve percent 25% of the amount by wch the

Specified Amount exceeds the aggregate Contract Value of Approved
MBE

Contracts and Approved Contracts acilly entered into by Tenant
and its

Contractors including the value of contracts for which waivers have been 0btd

in accordance with applicable Executive Law provisions during the Con5ctbon

Period provided that if such failure is either willful or result of pattCfl
of

continuing violation of Tenants
obligations hereunder after notice by

BPCA to

Tenant that BPCA believes such pattern exis then such dages shall equal fi

percent 50% of the amount by which the Specified Amount exceeds the aggregate

Contract Value
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iv in the event that Tenant fails to enter into or use its commercially reasonable

best efforts to cause its Contractors to enter into Approved MBE Contracts having

an aggregate MEE Contract Value at least equal to twenty percent 20% of Total

Development Costs as provided in Section 6a above MEE Specified Amount

twenty-five percent 25% of the amount by which the MBE Specified Amount

exceeds the aggregate M.BE Contract Value of Ajproved MEE Contracts actually

entered into by Tenant and its Contractors during the Construction Period provided

that if such failure is either willful or result of pattern of continuing violation of

Tenants obligations hereunder after notice by BPCA to Tenant that BPCA believes

such pattern exists then such damages shall equal fifty percent 50% of the

amount by which the MBE Specified Amount exceeds the aggregate MBE Contract

Value and

in the event that Tenant fails to enter into or use its cornmcrcially reasonable

best efforts to cause its Contractors to enter into Approved WBE Contracts having

an aggregate V/BE Contract Value at least equal to five percent 5% of Total

Development Costs as provided in Section 6a above WEE Specified Amount

twenty-five percent 25% of the amount by which the WEE Specified Amount

exceeds the aggregate WBE Contract Value of Approved V/BE Contracts actually

entered into by Tenant and its Contractors during the Construction Period provided

that if such failure is either willful or result of pattern of continuing violation of

Tenants obligations after notice by BPCA to Tenant that BPCA believes such

pattern exists then such damages shall equal fifty percent 50% of the amount by

which the WEE Specified Amount exceeds the aggregate V/BE Contract Value

Anything to the contrary contained herein notwithstanding Tenant shall not be liable for

damages under paragraph bi or bXii of this Section if and to the extent that Tenant can

demonstrate that it has used diligent efforts to comply with each and every provision hereof

including Section 4h above and ii that notwithstanding such efforts it was unable to employ
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qualified Minorities or women as the case may be in accordance with and subject to the

requirements sct foh in Sections and of this Program In addition Tenant shall not be liable

for damages under paragraph biibiiibiv or bv of this Section 11 if and to the extent

that Tenant can demonstrate that subject to de rninimis exceptions it has fully and diligently

performed all of its obligations wider this Program and used diligent
efforts to comply with each

and eveiy provision hereof and iithat notwithstanding such efforts it was unable to contract with

additional qualified MBEs or ViBEs as the case may be in accordance with and subject to the

requirements set forth in Sections and of this Program

Anything to the contrary contained herein notwithstanding the aggregate damages

payable by Tenant pursuant to paragraph bi of this Section 11 shall in no event exceed five

percent 5% of Total Development Costs and ii the aggregate damages payable by Tenant

pursuant to paragraphs bii through bv of this Section 11 shall in no event exceed seven and

one-half percent and 1/2% of Total Development Costs Tenant shall in any event be entitled

to credit against any sums payable under paragraphs biii biv and bv of this Section 11 all

payments made by Tenant pursuant to paragraph bii of this Section 11

Payments made by Tenant under paragraph bi of this Section 11 shall be de1rcsited
in

Minority Workers Training Fund andlor Women Workers Training Fund The monies in such

Funds shall be used by BPCA to provide job training and other assistance to Minority and women

workers respectively as BPCA shall determine to be useful in enabling such workers to overcome

the effects of past discrimination and to participate more fully in the construction industry

Payments made by Tenant wider paragraphs @i tinough of this Section 11 shall be

deposited in either an MBE Assistance Fund or Assistance Fund depending upon whether

such payments resulted from failure to meet requijtments regarding MEEs or VIBEs The monies

in such Funds shall be used by BPCA to provide such financial technical and other assistance to

MBEs and VIBEs respectively as BPCA shall determine to be useful in enabling MBEs and WBEs

to overcome the effects of past discrimination and to participate more fully in the construction

industry
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Jo the event Tenant fails to fulfill any of its obligations hereunder BPCA may in

addition to assessing damages as provided in Section 11b above advise Tenant that except for

completion of the Project Tenant shall be ineligible to participate in any work at Battery Park City

and ii apply to any court of competent jurisdiction for such declaratory and equitable relief as may

be available to BPCA to secure the performance by Tenant of its obligations hereunder

12 nfickntiali BPCA acknowledges that the information to be furnished by Tenant

hereunder concerning Tenants Contracts and bidding procedures constitutes information which if

disclosed could impair present or imminent Contract awards is maintained for the regulation of

Tenants commercial enterprise and could if disclosed cause substantial injury to the competitive

position of that enterprise Accordingly BPCA will in accordance with and subject to applicable

law treat such information as confidential and use its best efforts to prevent the unauthorized

disclosure thereoC except to the extent that BPCA and Tenant shall agree is necessary in

connection with the recruitment of qualified MBEs and WBEs to perform work on the Project

BPCA may determine to use such information without identifying such individual Contracts as

part of BPCAs overall assessment of the effectiveness of this Program in overcoming the effects of

discrimination in the construction industry or is otherwise necessary in connection with the

enforcement of this Program in accordance with the provisions hereof

13 No BYQA_ijabili No act of nor failure to act by BPCA hereunder shall create or

result in any liability on the part
of BPCA or any of its members officers employees or agents to

Tenant or to any other party or give rise to any claim by Tenant or any other party against BPCA or

any of its members officers employees or agents whether for delay for damages or for any other

reason unless BPCA is found by court of competent jurisdiction to have acted arbitrarily or in bad

faith in acting or failing to act hereunder

NYK 66663 21.030630.000

so



14 Performance under Lease No requirement of this Program nor the assumption or

performance by Tenant of any obligation hereunder shall excuse Tenant from the performance
of

any of its obligations under the Lease nor constitute defense to any claim by BPCA under the

Lease whether for default rental damages or otherwise

15 Persons Bound Except as may be required elsewhere in this Program this Program and

the Schedules hereto including any amendments thereto shall be binding upon and inure to the

benefit of Tenant and its respective legal representatives successors and permitted
assigns

including without limitation any cooperative corporation condominium association or similar

entity for the Buildings Tenant shall require its immediate successors or assigns to confirm and

agree in writing to all terms and conditions of this Program

16 Additional Requirements the event that legislation is enacted or an executive order

is issued which authorizes or directs BPCA to carry out additional affirmative action rec1uiremeflts

or programs with respect to Minority or women workers or business enterprises owned and operated

by Minorities or women BPCA reserves the right to take such measures as may be necessaly or

appropriate to implement such requirements or programs

17 Notices and Addresses

Any notice or other communication given by BPCA or Tenant to the other

relating to this program shall be in writing and sent by postage prepaid registered or certified mail

remm receipt ruested addressed to the other at the address first set fo in the Lease to wch

this Ebit is attached or delivered personally to the other at such address and such notice or other

communication shall be deemed given three days after the date of mailing or when so delivered

If to BPCA such notices shall be sent to the attention of Vice President oinrnumty

Relations/Affirmative Actio with copy to the General Counsel and if to Tent such notices

shall be sent to
_________ ____________

or to such other addresses or attomeys
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as Tenant may from time to time designate by notice to Landlord given as provided herein and in

the case of any notice required to be given to any Mortgagee pursuant to the Lease to each such

Mortgagee at the address of such Mortgagee set forth in the notice mentioned in the first sentence of

Section 10.10a of the Lease

Either BPCA or Tenant may at any time advise

the other of change in its address or designate different person to whom notice shall be mailed by

giving written notice to the other of such change or designation in the manner provided in this

Section 15

18 pilind invalidity If any provision of this Program shall for any reason be held

unenforceable or invalid neither the enforceability nor the validity of any other provision of this

Program shall be affected thereby ha the event that the Program is in whole or in part held to be

unenforceable or invalid then Tenant agrees to undertake program of affirmative action as directed

by BPCA which progra.rn shall not impose obligations on Tenant which are more onerous than those

contained herein

19 All approvals and consents to be given by BPCA pursuant to this Program

shall be in writing and Tenant shall not be entitled to rely on any approval or consent which is not in

writing

20 Governmnn Law This Program shall be construed and enforced in accordance with the

laws of the State of New York

FOOTNOTES

Pursuant to Section 317 of the Executive Law Section 1974d of the Public Authorities Law Li to be

cou.strued as if subdivisions 567 of section 313 and section 316 of the Executive Law were fully set

forth therein and are made applicable only to complaints of violations occurring on or after September

11988

N.Y State Executive Law
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Section 313

Where it appears that contractor cannot after good faith effort comply with the minority

and women-owned business enterprise participation requirements set forth in particular state coutract

contractor may file written application with the contracting agency requesting partial or total waiver of

such requirements setting forth the reasons for such contractors inability to meet any or all of the

participation requirements together with an explanation of the efforts undertaken by the contractor to

obtain the required minority and women-owned business enterprise participation In implementing the

provisions of this section the contracting agency shall consider the number and types of minority and

women-owned business enterprises located in the region in which the state contract Is to be performed the

total dollar value of the state contract the scope of work to be performed and the project size and term If

based on such considerations the contracting agency determines there is not reasonable availability of

contractors on the list of certified business to furnish services for the project it shall issue waiver of

compliance to the contractor In matting such determination the contracting agency shall first consider the

availability of other business enterprises located in the region and shall thereafter consider the financial

ability of minority and women-owned businesses located outsider the region in which the contract is to he

performed to perform the state contract

For purposes of determining contractors good faith effort to comply with the requirements of

this section or to he entitled to waiver therefrom the contracting agency shall consider

whether the contractor has advertised in general circulation media trade assocIation

publications and minority-focus and women-focus media and in such event whether or not certified

minority or women-owned businesses which have been solicited by the cootractor exhibited interest In

submitting proposals for particular projcct by attending pre-bid conference and

ii whether certified businesses which have been solicited hy tbe contractor have responded in

timely fashion to the contractor solicitations for timely competitive bid quotations prior to the contracting

agencys bid date and

whether there has been written notification to appropriate certified businesses that appear in

the directory of certified businesses prepared pursuant to paragraph of subdivision three of section three

hundred eleven of this article and

whether the contractor can reasonably structure the amount of work to be performed under

subcontracts in order to increase the likelihood of participation by certified businesses

in the event that contracting agency fails or refuses to issue waiver to contractor as

requested within twenty days after having made application therefor pursuant to subdivision five of this

section or if the contracting agency denies such application in whole or in part the contractor may file

complaint with the director pursuant to section three hundred sixteen of this article setting forth the facts

and circumstances giving rise to the contractors complaint together with demand for relief The

contractor shall serve copy of such complaint upon the contracting agency by personal service or by

certified mail return receipt requested The contracting agency shall be afforded an opportunity to

respond to such complaint in writing

If after the review of contractors minority and women owned business utilization plan or

review of periodic compliance report and after such contractor has been afforded an opportunity to

respond to notice of deficiency issued by the contracting agency in connection therewith it appears that

contractor is failing or refusing to comply with the minority and women-owned business participation

requirements as set forth in the state contract and where no waiver from such requirements has been

granted the contracting agency may file written complaint with the director pursuant to section three

hundred sixteen of this article setting forth the facts and circumstances giving rise to the contracting

NYK 666631-2 030630 00W

53



agencys complaint together with demand for relief The contracting agency shall serve copy of such

complaint upon the contractor by personal service or by certified mail return receipt requested The

contractor shall be afforded an opportunity to respond to such complaint in writing.

Section 316 Enforcement

Upon receipt by the director of complaint by contracting agency that contractor has violated

the provisions of state contract which have been included to comply with the provisions of this article or of

contractor that contracting agency has violated such provisions or has failed or refused to issue waiver

where one has been applied for pursuant to subdivision rrve of section three hundred thirteen of this article

or has denied such application the director shall attempt to resolve the matter giving rise to such

complaint If efforts to resolve such matter to the satisfaction of all parties are unsuccessful the director

shall refer the matter within thirty clays of the receipt of the complaint to the American Arbitration

Association for proceeding thereon Upon conclusion of the arbitration proceedings the arbitrator shall

submit to the director his or her award regarding the alleged violation of the contract and recommendations

regarding the imposition of sanctions fines or penalties The director shall either adopt the

recommendation of the arbitrator or determine that no sanctions fines or penalties should be imposed

or modify the recommendation of the arbitrator provided that such modification shall not expand upon

any sanction recormnended or impose any new sanction or increase the amount of any recommended fine

or penalty The director within ten days of receipt of the arbitrators award and recommendations shall

file determination of such matter and shall cause copy of such determination along with copy of this

article to be served upon the respondent by personal service or by certified mail return receipt requested

The award of the arbitrator shall be final and may only be vacated or modified as provided in article

seventy-five of the civil practice law and rules upon an application made within the time provided by section

seventy-five hundred eleven of the civil practice law and rules The determination of the director as to the

imposition of any rmes sanctions or penalties shall be reviewable pursuant to article seventy-eight of the

civil practice law and rules
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